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NEWBURGER, LOEB & CO., INC. as 
Assignee of Claims of David Buckley 
and Mary Buckley, 


Plaintiff, 
- against - 
CHARLES GROSS, MABEL BLEICH and 
GROSS & CO., 


71 Civ. 685 
Defendants, 


NEWBURGER, LOEB & CO., A New York 
Limited Partnership, ANDREW M. NEWBURGER, 
ROBFRT L. NEWBURGER, LEO STERN, ROBERT L. 
STERN, RICHARD D. STERN, JOHN F. SETTEL, 
HAROLD J. RICHARDS, SANFORD ROGGENBURG, 
ADOLPHUS ROGGENBURG, NED D. FRANK, ALEX 
AIXALA, FRED KAYNE, ROBERT MUH, PAUL 
RISHER, CHARLES SLOANE, ROBERT S. PERSKY, 
FINLEY, KUMBLE, UNDERBERG, PERSKY & ROTH, 
a Partnership, and LAWRENCE J. BERKOWITZ, 


Additional Defendants 
on Counterclaims. 


a ee nn mh Sh eH Ms Ne lt A SS LS LE I SS 


STATE OF NEW YORK ) SS.: 
COUNTY OF NEW YORK ) 
CHARLES GROSS, being duly sworn, deposes and says: 
I make this affidavit in reply to the answering 


affidavits submitted by the adversary parties in connection 


with my motions for summary judgment and partial summary 


judgment. 
EXTRANEOUS ACCUSATIONS MADE AGAINST ME 


The adverse parties have made certain charges 


against me in inflammatory language which do not relate to 
any causes of action set forth in the pleadings, and do not 


relate to the motions before the Court. 
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These charges are unfounded. The ad rse parties 
have had plenty of opportunity before now to raise these 
charges in this action or other actions, or in arbitration, 
and they have never chosen to do so. I believe these charges 
have been improperly asserted in connection with these motions 
to confuse and delay the relief to which I am entitled, and 


for the purpose of prejudicing them in the eyes of the Court. 


For the purpose of avoiding the unfortunate 
possibility of prejudice I have been advised to respond to 


the extraneous charges: 


1. The 1970 Stock Exchange Fine. The Adversaries' 
brief pages 13 and 14, and the affidavit of Ned Frank, pages 14 


and 15 allege that I was responsible for a fine in the amount 
of $50,000 levied upon the firm by the Stock Exchange on 

July 23, 1970, together with a severe censure by reason of 
the firm's failure to keep proper bookkeeping records and 

by reason of mis-statements made by the firm to the Exchange 
in relation to such bookkeeping failures. Attached to this 
affidavit and marked Exhibit "A" hereto are Defendants’ 
Exhibits 81 and 82 for identification (Supp App 11-20 ) 
marked on the deposition of Robert L. Stern. These Exhibits 
consist of the official Stock Exchange documents regarding 


the censure and fine. 


Examination of these official Stock Exchange 
documents, especially Schedules A and B to the report 
(Supp App 19-20 ) will show that all of the bookkeeping 
discrepancies in question in the disciplinary proceeding 
occurred and were discovered during 1968 before I joined the 
firm. The report will likewise disclose that the special 


operations questionnaire: in question were almost all prepared 


and filed during 1968 and during the first half of 1969 before 
I became managing partner. The two reports filed after I 


became managing partner were merely duplications of the reports 


' filed before I was managing partner. I played no part in 


the preparation of any of these reports, and except for my 
vicarious technical responsibility as managing partner with 
regard to the last two reports, I had no legal or moral 


responsibility ‘or any of the reports. 


2. The accusation that I failed to report to 
the firm an oral proposal made by Sol Atlas to me to repurchase 
a lease held by the firm. The accusation is entirely untrue. 
No such oral offer was ever made to me by Mr. Atlas. Mr. Atlas 
and I never had any discussion cor erning the matter. The 
accusetion on its face makes no sense, because I would have 
no motive to conceal from the firm any proposal made by 
Mr. Atlas. There is no allegation that I did or would or 


could profit from such concealment. 


The accusation is based entirely on hearsay. 
No affidavit from Mr. Atlas is produced, nor is an affidavit 
produced from anybody else who allegedly heard the proposal 


being made to me. 


Mr. Atlas stated to me on the telephone this week 


that he has absolutely no recollection of any such offer and I 


am informed that he also confirmed this information in a telephone 


call with Mr. Mandel, my attorney. 


3. The accusation that I brought Mr. Bracker into 


the firm, although I knew he had a bad character. This 
accusation again does not make sense. Why would I do such 
a thing? If the firm were to be hurt by Bracker's character 


or reputation, I would be hurt too. I favored the admission 


of Bracker to the firm because I thought he was a person of 


good character who would be an asset to the firm. 


-3- 


LA 


4. The accusation that I engaged in unauthorized 
and secret speculation for the firm account. This accusation 


is false. It is true that I traded for the firm account in 
the early part of 1970 and that I did not want information 
as to the day to day transactions in the account to be 


available to all of the employees, including customers ' 


representatives, of the firm. I think this was entirely 


proper. 


It is entirely untrue that this trading was un- 
authorized, or that I kept the fact of the trading or the 
details of the trading from the Executive Committee and 


from other partners. 


Attached hereto as Exhibits "B"and"Cc" (Supp App 21-2.) 
are copies of the Newburger, Loeb prefit and loss statements 
for the two-month period ending February 27, 1970 and for 
the three-month period ending March 26, 1970. These statements 
were prepared by the firm's Comptroller, Mr. John Wagnes, 
promptly at the end of each month and were distributed to all 
of the appropriate partners. The last page of these reports 
shows profits or losses in these months with regard to the 
Gross trading account. These were the initial months of 
the Gross trading account, it is clear that this trading 
was known to and authorized by the responsible partners from 
the outset, and the transactions were fully r ported and 
carried in the firm's accounts. Every partner had access to 


these statements. 


Again, no personal motive existed for me to engage 


in unauthorized trading on the firm's behalf. 


285 


5. The allegation that I was censured by the 
New York Stock Exchange in 1972. The fact of the censure 
is correct. I was censured, and Robert Stern, Andrew 


Newburger and Robert Newburger were also censured. 


The newspaper account of the censure repeated by 
Mr. Frank in his affidavit is inaccurate. An accurate copy 
of the ftock Exchange action appears on pages 14 and 15 of 
the Zdversaries' joint answering memorandum. As a reading 
of the censure action shows, the cansure was based on the 
fact that the firm pledged customers' securities as collateral 
for bank loans. This occurred because of the break-down of 
the back office and bookkeeping procedures necessary for 
segregation of the customers' fully paid securities from 
margin securities and other securities which the firm had 
the right to hypothecate. The back office mess was not my 


doing and not my personal respor:'ibility. 


I never had and never claimed to have any expertise 
in Stock Exchange back office operations or bookkeeping. 
Until I joined Newburger, Loeb as a partner in January of 
1969, i was never associated with the firm which did its 
own clearing. Other partners of the firm were directly in 
charge of the back office problems, which extended back 
through 1968, as shown above, before I became a partner. In 
the end, the persons directly responsible for the back office 
operations failed to master the problems, and, as managing 
partner, I shared the responsibility under the Stock Exchange 


rules. 


The 1972 censure and fine imposed by the Stock 


Exchange recognizes the foregoing as follows: 


"Mr. Gross, for the purpose of settling 
this proceeding only, admitted to having violated 
Exchange Supervision Rule 342 by virtue of his 


status _as_ managing partner in the firm during 2:86 
the period April, 1970 through August 11, 1370 so 
when his firm was in violation of Exchange 

Segregation Rule 402 and Section 8 of the 

Securities Exchange Act of 1934 and Rule 8c-1 

promulgated thereunder . . - 

The partnership did not suffer from the 1972 censure, 
as it was long out of business by that date. I suffered by 
reason of my partners' inability to do their job, because I 
was personally fined in a large amount, and my reputation 
suffered. It is far more reasonable to conclude that the 


firm has a liability to me for this matter than vice versa. 


6. Other miscellaneous, extraneous accusations. 
A fussilade of additional smears has been fired at me involving 
telephone bills, insurance bills, use of an automobile and 
so forth. I deny all wrongdoing charged in the Adversaries' 
papers. I leave it to the Court to judge why these extraneous 
charges have been made at this time. 

PRIOR OPPORTUNITIES TO PRESS THESE 
EXTRANEOUS CHARGES 

None of these charges were ever aileged against 
me until the time came when they wanted to pressure me to 
sign the Transfer Agreement, which I regarded as unfair 


and against my best interests. 


The Adversaries could have »rought action on these 
charges at any time during the second half of 1970, but they 
did not do so. These charges could have been included in 
the complaint in this litigation, but the Adversaries chose 


not to do so. Later, the Adversaries prepared a proposed amended 


> 


complaint to insert these charges in the instant action, 
and I instructed my attorney to stipulate that they could 
so amend the complaint. But the Adversaries failed and 


refused to act upon the stipulation they had requested. 


Mr. Persky, in his deposition, stated that in 
the negotiations about the proposed Transfer Agreement, 
I refused to regard these charges as real. This is correct. 
These charges have no more truth than the malicious mis- 
statement, emphasized over and over again in the complaint, 


that I personally handled the Buckley account. 


I respectfully submit that the Adversaries should 
not be allowed to bring up the extraneous charges at this 
time to delay justice in this case. The Adversaries told 
me that if I would not go along with the Transfer Agreement 
and take what they offered they would drag me through 
litigation for years and I would not get a penny in the 
meanwhile. So far, they have fulfilled their threat. 

They hold almost my entire capital without which I cannot 

get back into business. Getting the money at some distant 
date is not enough -- to get it promptly is vitally important. 
Until I get it I cannot re-establish myself and provide for 


the future of my family. 


I have brought a motion for summary judgment 
dismissing the complaint and for partial summary judgment 
with regard to that part of the sums owed to me as to which 
there can be no dispute. I respectfully submit that if my 
summary judgment motion has merit, the Adversaries should 
not be allowed to succeed in sidetracking it by their intro- 
duction at this time of these extraneous claims. I am 
perfectly willing to have these claims tried out in a separate 
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be allcwed to be used to interfere with the rights I have 


established after litigating in this case since February 1971. 
MY YEAR-END CAPITAL BALANCE 


I have been informed that the opposing parties have 


claimed that they do not even owe me the amount of my year- 
end capital balance as shown in the partnership books and 
records as compiled by the partnership accountants, Peat, 
Marwick & Mitchell. They claim that the year-end balance 
shown on the books does not represent the liquidating value 
at year-end if such a hypothetical liquidation had occurred. 
In fact, the partnership did not liquidate at the end of 1970 
but continued to do business in its own name and account 


until February 11, 1971. 


I respectfully submit that under the Limited Partner- 


ship Agreement, the partnership would owe me at. the year-end 
my starting capital minus my portion of the year's losses 
and minus any other debts which I might owe the firm. Losses 
or the results of operations after the end of the year 1970, 
I submit, would have no effect upon my capital. This is 
precisely what the Peat, Marwick & Mitchell year-end state- 


ment purported to calculate. 


It is my contention that the capital balance shown 
in my favor on the Peat, Marwick & Mitchell statement 
is grossly understated, but I realize the issue of such 
understatement must await trial. I respectfully submit 
that I am entitled, under the Limited Partnership Agreement, 
to payment right now of the balance admittedly standing in 
my favor on the books and records of the partnership, as 


verified by the year-end statement of the partnership's 
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accountants. 


THE “IN-KIND" SECURITIES 


I was one of the few partners who started the 
year with a large “additional capital" in addition to 
my required or "committed capital". This explains why 
I was left with a balance at the end of the year when most 
other partners had a deficit. All capital remaining at 
year-end, of course, was my additional capital, the 
committed capital being the first capital to be wiped out. 
Part of my additional capital consisted of the securities 


vested in me and held in my account at year-end. 


At no time did I consent to the transfer or 
liquidation of any of these securities forming part of 
my additional capital and at no time did I consent to 
having such securities or any part of my additional capital 
held beyond the time when I was entitlted to receive return 
of them under the terms of the Limited Partnership Agreement. 


Attached hereto as Exhibit "D" is a copy of a demand made 


by me on September 29, 1970 for payment to me of all of 


my additional capital pursuant to the Limited Partnership 


Agreement. This demand includes the In-kind securities. 


Under the practice of the firm, and I believe 
as a matter of law under the terms of the Limited Partnership 
Agreement, my In-Kind securities were capital of the partner- 
ship for Stock Exchange purposes and insofar as the rights 
of creditors were concerned. At the same time, as between 
the partners, the In-Kind securities remained mine, and 


I was entitlted to all income from them, I was to be charged 


with all expenses on then, and I would have the right to 


receive return of these securities when I was entitled 


to receive return of my additional capital or upon 


termination of the firm. 


(fF . £ ft 17 ee rap 


Charles Gross 


SWORN to before me this 


1x5 day of August, 1972. 


BERNARD ROTHMAN 
Notary Public, State of New York 
No. 31-8679150 
Qualified in New York County 
Commission Expires March 30, 1974 


Exhibit A to Gross Reply Affidavit 


Censure and Fine of Newburger, Loeb & Co. 
dated July 23, 1970. 


See Plaintiff's Trial Exhibit 86. 


Exhibits B and C to Gross Reply Affidavit 


Newburger, Loeb & Co. profit and 
loss statement for two month 
period ending February 27, 1970. 
and Newburger, Loeb & Co. profit 
and loss statement for three 

month period ending March 26, 1970. 


See Defendants' Exhibit FFFFF. 


Exhibit D to Gross Reply Affidavit 


Demand made by Charles Gross of 
Newburger, Loeb & Co. on 
September 29, 1970 for payment 
of additional capital. 


See Defendants' Exhibit GGGG. 
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CHARLE.* GROSS, MABEL BLEICH and GROSS 
& CO., 


71 Civ. 685 
Defendants, 


NEWBURGER, LOEB & CO., A New York Limited 
Partnership, ANDREW M. NEWBURGER, ROBERT 

L. NEWBURGER, LEO STERN, ROBERT L. STERN, 
RICHARD D, STERN, JOHN F, SETTEL, HAROLD 
J. RICHARDS, SANFORD ROGGENBURG, ADOLPHUS 
ROGGENBURG, NED D. FRANK, ALEX AIXALA, FRED 
KAYNE, ROBERT MUH, PAUL RISHER, CHARLES 
SLOANE, ROBERT S. PERSKY, FINLEY, KUMBLE, 
UNDERBERG, PERSKY & ROTH, a Partnership, 
and LAWRENCE J. BERKOWITZ, 


Additional Defendants 
on Counterclaims. 


STATE OF NEW YORK ne 
COUNTY OF NEW YORK . 


PHILIP MANDEL, being duly sworn, deposes and says: 


I make this reply affidavit in connection with 
defendants' motion for summary judgment and partial summary 
judgment. 

THE EXTRANEOUS CHARGES AGAINST GROSS 


The charges against Gross which the adversaries 
now state they wish to bring int» this case by way of reply to 


the counterclaims are not new, and the adversaries have had ample 


opportunity before now to assert these claims and have elected 


not to do so. 


These charges were asserted by the adversaries 


in negotiating sessions prior to execution of the transfer agree- 


ment and were then rejected by Gross as nonsense. 


When the adversaries started the instant action 


they did not include these charges in their complaint although 
4t is clear that they could have done so and should have done 

so if they felt the charges had substance. Further, they were 
not limited to the complaint in this action -- the adversaries 
could have brought these charges in the State courts in a 


separate action if they wished. 


On June 2, 1971, Alan M. Gelb, Esq., a member of 

the firm of Finley, Kumble, Underberg, Persky & Roth, sent me 

a letter (copy attached as Exhibit A, Supp App 35 ) enclosing 

a proposed amended complaint embodying most of these charges and 
asked whether I would stipulate to the proposed amendment. 

Shortly thereafter, he told me he wanted to make sone changes 

in the proposed amended complaint and would submit chem to me 
promptly, but he failed to do so. I accordingly wrote to him 

on July 19, 1971 (copy attached hereto as Exhibit B, Supp 

App 36 ) demanding that he supply the proposed amended complaint 
promptly or reply to the counterclaims. I then received a reply 
from Mr. Gelb's firm (Exhibit C, Supp App 37 ) saying that 

Mr. Gelb was out of town but promising action in August of 1971. 
On August 18, 1971, Mr. Gelb wrote me a letter (Exh? bit D, Supp 
App 38 ) promising to deliver the proposed form of amended 
complaint no laver than September 8, 1971. The proposed amended 
complaint was actually delivered on September 14, 1971 with a 
letter of transmittal. The letter and proposed amended complaint 


are attached hereto as Exhibit E (Supp App 39-53 ). During all 
this time the adversaries did not reply to the counterclaims for 
the ostensible reason that amendment of the complaint would 
require restatement of the answer and counterclaims. During 

all this time Mr. Gelb requested and received from me informal 
assurance that I woulda 1i0t move with regard to the complaint while 


the question of the amended complaint was pending. 


Finally, I wrote to Mr. Gelb on December 17, 1971, 
copy attached as Exhibit F (Supp App 54-55), in part as follows: 
"If you will promptly present a stipula- 
tion providing that you may amend the complaint 
in accordance with the last proposed amended 
complaint submitted by you, I will sign it. 

Unless both sides have executed a 
stipulation with regard to amendment of your 
complaint by the close of business on January 
10, 1972, or unless by said time you have 
noticed a motion for leave to amend your 
complaint, I will be free to bring such motion 
with regard to the present complaint as I see 
2s" 

Thereafter, the adversaries neither stipulated an 
amendment to serve the complaint nor made a motion to amend the 
complaint nor served any reply to the counterclaims. I thereupon 
telephoned and wrote to Mr. Gelb on January 13, 1972 (Exhibit G 
attached hereto, Supp App 56 ) stating that unless replies to 
the counterclaims were served within one week, I would be forced 
to make the appropriate motion. The adversaries still failed to 
reply to the counterclaims and continued in default with regard 
thereto until an amended answer and counterclaim was served by 
my firm on or about February 28, 1972. 


MY DEALINGS WITH MR. PERSKY PRIOR TO 
COMMENCEMENT OF ACTION 


I do not wish to become embroiled in any contest 


with Mr. Persky, but I feel that I cannot allow certain mis- 
statements made in his affidaviv to stand uncorrected. The 
statement on page 12 of Mr. Persky's affidavit is irrelevant, 
but also untrue. At no time did Mr. Persky or his clients 

offer a proposal which I thought was appropiiate and which 

Mr. Gross turned down. At no tir: did I apologize t: 'r. Persky 


for my inability to persuade Mr. Cross to accept the proposal. 


A proposal provisionally acceptable to all parties 


was worked out at a large meeting at the offices of Golenbock 


& Barell in early February, i971, The next day Mr. Persky 
telephoned me and said that one of his clients who did not 
personally attend the meeting -- M*. Kayne, I believe -- was 
unwilling to approve the proposal. Persky expressed regret. 
‘A few days later the transfer agreemert was executed and con- 


summated without the consent and over the objection of Gross; 


Bleich & Donvghue. 


SS SE SL ae a TE eT 


In January and February of 1971 I mad2 it clear, 
as attorney for Gross, that the proposed transfer agreement 
was unauthorized ar™ illegal and that any consummation of it 
without the consent of Gross, Bleich & Donoghue, would constitute 
a grave violation of their rights. At no time did I withdraw 


from that position or waive any of such rights. 


My failure to seek Anjunctive relief in advance 
of the transaction was based on the conclusion that a preliminary 
injunction was impracticable under the Civil Practice law and 


Rules of the State of New York. 


After execution of the transfer agreeme“, 


Mr. Persky telephoned me and asked me to hold off commencement 
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of any action. He said he expected to have a settlement proposal 


for me within a few days and would call back. Instead of calling 


back with a settlement proposal, he caused the complaint to be 


served in the instant action, and thus my clients appear in this 


case 1i) he technical role of defendants. 


Sworn to before me this 


Oth day of August, 1972. 


BERNARD ROTHMAN 
Notary Public, State of New York 
No. 31-8679150 
Qualified in New York County 
Commission Expires March 30, 1973 
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Exhibits A, B, C, D and E to Mandel Reply Affidavit 


A. 


Letter of June 2, 1971 from Finley, Kumble 
Underberg, Persky & Roth to Philip Mandel. 


Letter of July 19, 1971 from Philip Mandel 
to Finley, Kumble, Underberg, Persky & Roth. 


Letter dated July 23, 1971 from Finley, Kumble, 
Underberg, Persky & Roth to Philip Mandel. 


Letter dated August 18, 1°.1 from Finley, Kumble, 
Underberg, Persky & Roth to Philip Mandel. 


Letter dated September 14, 1971 from Finley, 
Kumble, Underberg, Persky & Roth to Philip 
Mandel and proposed amended complaint., 


See Defendants' Trial Exhibit XXXX. 


Exhibit F. to Mandel Reply Affidavit. 


December 17, 1971 


Alan M. Gelb, Esq. 

Finley, Kumble, Underberg, Persky 
& Roth, Esqs., 

477 Madison Avenue 

New York, New York 10022 


Dear Mr. Gelb: 


Re: Newburger, Loeb & Co., Inc., etc. 
v. Charles Gross, et al 


I tried to reach you on the telephone on December 14, 
1971 and again yesterday, and I regret that you did not return 
my call. 


I understand from sources other than you that Mr. 
Berkowitz is moving to California very shortly. Accordingly, 
it would seem important to conduct his deposition promptly and 
I fix Wednesday, December 22, 1971 at 10:00 a.m. If for any 
reason it is necessary to change this date, please call me 
immediately. 


Since the shorthand reporters' strike is now finished I 
would like to schedule the other depositions noticed by me. I 
suggest Thursday, December 30, 1971 at 10:00 a.m. for the deposition 
of Andrew Newburger. Wednesday, January 5, 1972 at 10:00 a.m. for 
the deposition of Leo Stern and Friday, January 7, 1972 at 10:00 a.m. 
for the deposition of Robert Muh. Please call me promptly if you 
wish to adjust any of these dates. 


All the depositions will be held, as noticed, at my office. 


For some time we have been considering the question of 
your amending your complaint. 


If you will promptly present a stipulation providing that 
you may amend the complaint in accordance with the last proposed 
amended complaint submitted by you, I will sign it. 


Exhibit F. to Mandel Reply Affidavit. 


Alan M. Gelb, Esq. 
December 17, 1971 
a 


Unless both sides have executed a stipulation with 
regard to amendment of your complaint by the close of business 
on January 10, 1972, or unless by said time you have noticed 
a motion for leave to amend your complaint, I will be free 
to bring such motion with regard to the present complaint as 
I see fit. 


Very truly yours, 


Exhibit G. to Mandel Reply Affidavit. 


January 13, 


Alan Gelb, Esq. 

Finley, Kumble, Underberg, Persky 
& Roth, Esqs. 

477 Madison Avenue 

New York, N.Y. 10022 


Dear Mr. Gelb: 


Re: Newburger, Loeb & Co., Inc. etc. v. 
Charles,Gross, et al 


Confirming our conversation this morning, I 
hereby notify you that unless you serve replies to the 
counterclaims by not later than one week from today, 

I shall be forced to make the appropriate motion. 


Sincerely, 
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Selected pages from depositions 
before trial, submitted by moving 
party in connection with its motion 


for summary judgment. 


Pages from Persky Deposition 
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Persky 10 
me why partners, Gross, Bleich & Donoghue, are 

not entitled to know right now what bills were 

sent to the firm end what matters Mr. Persky uate 

resented their partnership on? 

- MR. GELB: First of all, I understand 
it's utterly relevant to any of the issues here. 
‘MR. MANDEL: That's a different question 
from privilege. 
MR, GELB: Second of all, I represent 

Newburger, Loeb & Company a@ New York limited 

partnership as additional defendant on the counter- 

Claim. Insofar as my law firm er any member or 

associate of the firm had a communication with 41,,. 

‘partnership OF any of its members eside from 

any of the wople you individually represent, we 

are at this time asserting the privilege of that 

client until the court rules otherwise. 

q Now, Mr. Persxy, did your firm, at any time, 
represent any of the partners of Newburger, Loeb 4&4 
Company individually? 

A I don't know how to answer thet question with 

a yes or no. There came a time when, by virtue 
of the pressure of the New York Stock Exchange and the 


dnability of the pertners at Newburger, Leeb & Company to 
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Persky 304 #2 
2 raise additional capital, it was obvious that the firm 


would have to be restructured with the infusion of new 


3 

4 | managoment and new capital and my firm formed-@ * 
5 corporation which intended to acquire the cperating 
6 assets of the partnership and to the extent that certain 
7 ef the parnters of the pertnership would continue 2s 

8 | principals in thet corporation, you might say I was 


9 representing them a3 individuals. 


10 MR. GELB: I move to strike it es & 

11 conclusion. 

12 Q When wes a corporaticn formed? 

13 A I don't remember the date. 

14 Q Approximately, I'm talking now about a corpora- — 

15 tion which you say was formed to take over the business | 

16 of Newburger, Loeb & Company. 

17 A I would guess it was the very last week of | 

18 December, 1970. | 

19 Q And am I correct in understanding your ansxsr | 

20 to mean that before the corporation was seen you may | 

21 have represented scme of the 4nd4vidual partners who ! 
a 22 || were going to form this corporation? | 

23 MR. GELB: “Objected to as to form. | 

24 | A Yes. | 


25 | oi Which individual partners did you rspresent 
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' 
| 
2 4n connection with the formation of the corporation, | 


3 Newburger, Loeb & Company, Inc.? 

| 4 A Pred Kayne, Chuck Sloane and up to a certain 
5 point Ned Frank. That is up to a certain point in 
6 tine. 
7 Q ‘About when did you begin this individual 


8 representation of these partners? 


| 
| 
9 MR. GELB: If it ever ccourred, Mz. 


10 Mandel. I think you have 4nsinuated into your 

11 question an assumption of fact which 4s not born 

12 cut by the witnese'prior testimony. He said you 

13 «might consider that to be individual represents~ 

14 tion. You have now incorporatid it into your i”, 

15 question as a fact, he was in fact representing 

16 then, 

17 | MR. MANDEL: Mr. Pereky is as old us 

18 you are and almost as old as I am-- 

19 MR. GELB: He is older, better looking 

20 and more knowledgeadle but I still have to protect 
- 21 the situation on the record. 

22 | & Mr. Persky, did you or did you not represent 


Mr. Kayne individually at any point? 
A I can't answer that question yes or no. There 


was a complete picture of the desire to save the operating 
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entity then known as Newburger, Loeb & Company, Inc., 
and the desire to change the management and bring in new 
funds and where the representation lay really never 
became clear until we got to the point where we had 
17 law firms by count representing 17 different types 
‘ef interests that were:represented in the partnership 
and then at ‘that point, we ere able to structure who 
was representing whom at that stage. 

Q What was the time of that stage? 

A I don't remember the date but I guess it 
occurred when there was & meeting in our office of the 
limited partners and subordinated lenders, at which time 
they were told about the financial condition of the 
firm, the position of the New York Stock Exchange and 
some of the plans for the future and at that meeting, 

a good number of the partners and subordinated lenders 
were represented by counsel and from there on in, new 


counsels were added almost at every ee to the point 


where we eventually had 17 law firms that we were dealing 


with. 

Q can you fix thetime of this firstbig meeting 
in any way? 

A I have no independent recollection of that. 


we Was. it in the fall of 1970? 
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whether you have an opinion as to whether Mr. Kayne ever 
became your individual client? 


A At this moment in time, I do not have an 


. Opinion. 


Q Did you ever bill Mr. Kayne 4ndividually for 
service? 

A No, sir. 

Q Did Mr. Kayne ever pay yor for any service? 

A No, sir. 

Q Now, how about Mr. Sloane? Did he ever be- 
come your individual client? 

A The same enswer applies as to Mr, Kayne as 
4t does to the billing and the payment. 

Q The answer being thet you don't really know 
and at the moment you don't really have an opinion? 

A Yes, sir. 

Q How about Mr. Frank? 

A The. samanswer. 

Q How about Mr. Aixala? Was he ever your 
individual client? 

A Yes. 

wy When did he become your individual client? 

A I believe some time in November of 1970, I 


had lunch with Mr. Aizala and casually mentioned-- 
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Persky 
MR. GELB: You had lunch? 
A He became my client at that time. 
Q And in representing Mr. Aixala, did you 
meet: with certain third persons? 
Yes. 


Who were the third persons? 


A Messrs. Kayne, Risher, Muh, Ned Frank. 


Q What .wae:the -discussta of your representation | 


of Mr. Aixala? 
MR. GELB: If you're asking hin for 
something that the cl’ent asked him about, he 


-Aiscussed with the clicnt, I will direct him not | 


eo eansxzer. 


MR. MANDEL: I'm asking about discussions 
_ with third persons. 
MR. GELB: To the seme extent that we 
have claimed privilege as to these other people, 
wo also. clain privileges with communication with 
Mr, Risher, Mc. Muh and Mr. Frank. 
Q Did you attend any meetings between Mr. 


Aixala, Risher, Muh and Frank? 


23— A Yes, to the extent that there was & meeting 
24 or two or three meetings between Messrs. Risher, Muh & | 
25 Aixala without Mr. Frankx. | 
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Q Did you ever attend a meeting at which Messrs. 
Risher, Muh and Aixal were present and any other per- 
son besides Mr. Frank? 

A “ *ton't think I was ever at any such meeting. 

Q j = you ever send a bill to Mr. Aixala for 
services? 

A No, sir. 

Q Were you meeting with Mr. Aixala at the 
same time you and your firm were acting as general 
counsel to Newburger, Loeb & Company? 

A Yes. 

Q Did you report to any parcners of Newburger, 
Loeb & Company other than Kayne, Sloane and Frank, 4s 
to yor meetings with Mr. Aixala? 

A Yes. 

Q Which:partners did you report to? 

MR. GELB: That's a tough one. Let 

me think about that for a second. Havin ‘iad a 

brief conference with ny client, I wii. permit 

him to answer with the understanding that we ata 

not mean by giving such permission to waive the 

privilege because I undewvstand there were third 

parties present who we dj: not represent. 

A There was a meeting of, I guess, a majority 
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in interest of the general partners of Newburger, Loeb 
& Company with some of their counsel and myself at which x 
I reported cont = client of our firn, to wit Mr. Aixala 
hed agreed under certa‘n aeudbetens to put "> approximately | 
@ million dollars worth of securities as subordinated 
cepital toa corporetion to be formed and known as 


Newburger, Loeb & Company, Inc. and that to the extent 


I was representing Mr. Aixala and the corporation in 
the future and the partnership at that moment, there 
might be a potential conflict of Sobeveut: 

Q When did this meeting tke place? 

A I would think that taat meeting took place 


“4n December of 1970. 


Q Where did it take place? 


A At the office of Finley, Xumble, Uicerberg, 


Persky & Roth. 
A Im: reasonably aure that Bob Newburger and 


| 
Q Can you remember specificelly who was present? 
So 
Andrew Newburger were present. I think Bob Stern was | 
there and Dick Stern. I think Paul Risher was at the ! 
meeting, Bob Muh, Ned Frank and then counsel who were | 
representing them at that time. I believe someone was | 
there for the Rosenman office. | 


Q Representing whom? , | 
| 
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fire versus the clearing firm in relationship to churn- 
ing w23 the cne I directed my Ciscussion with “Mr. Ryan 
and Mr. Cook comes. 

g When you say that the law on the second 
a nonsuitability, was clear, you mean 
% was clear that Seeyceec. Leeb & Company was libel 
or clear thet it was not? 

A Clear it was not. 

Gq It was not libel. And you had more doubt 
about the churning clain? 

4 I didn't have more doubt about it. I had 
less authority~-the Beme firm opinion but less authority. 

i G How about the failure to sell out? 

A Thad reached ee at that peint 
that some of the cleined damages was the fault of sew- 
burger, Loeb for Bilure to sell quickly. 

MRS MANDEL:. Is this a goed time to break 
for lunch gentlenen, ifyoutre sgreeable. Shall we 
resume at a quarter to two.- | 

| (Winereupen., at 12:30 p.m., a luncneor 


recess w2as taken.) 
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MR. MANDEL: All right, I do not agree 


with that but we know-- 
MR. GELB: It's on the same basis as we 
had it this morning. 
Q You had some conversations with Berkowitz 
and then what happened? : 
A I got authority to settle the case for 
$50,000.00 in cash or securities and an assignment 
of the claim that the Buckleys had ageinst Charlie 
Gross to the pertnership. 
Q Who gave you such authority? 
A It. was transmitted by the partnership through 
Larry Berkewitz to me. 
MR. GELB: I object and move to strike 
on the sans privileized ground. That's a communi- 
cation, oe 


MR. MANDEL: You think it's confidential 
communication that he has authority to settle on 
certain grcuntat | 
: MR. GELB: Where he got it from and 
who transmitted it to him. You have your ansver, 
I made an objection and motion to strike and the 
record sits as it is and why don't we go forward. 


Q Did Ryan suggest the idea that Buckley would 
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transfer his claim to Newburger, Loeb as part of the 


settlement? 
A No. 
Q Did Cook suggest that? / 
A No. 
Q Did you mention that at the time of your 


first meeting with Cook and Ryan? 

A No. 

Q Did you originate that ‘dea? 

A Yes. 

Q Did you have any direct conversation with 
any of the partners about the Buckley matter before 
your next coneneanion with Buckley's attorney? 

MR. GELB: Which partners? 
MR. MANDEL: Any of the partners of 

Newburger, Loeb & Company. 

A don't know whether I had such conversations 
or not pricr to my next Genversation with Mr, Cook. 

Q Do I understanc your testimony correctly, that 
before yournext conversation with Cook, you had authority 
to settle? 

A Yes. 

Q Was the next conversation on the telephone? 


A Yes. 
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Can you fix the date? : 
First or second week in December. 
Would it show in your diary? 


It might show in a letter forwarding proposed 


settlemen: document. I would assume my conversation 


was just prior to that letter. 


Q 


What was the: substance of the conversation? 
MR. GELS: Which conversation is this? 


MR. MANDEL: The next conversation after 


the face te face meeting. 


ME. GELB: With Mr. Cook or Mr. Ryan? 


MR. MANDEL: Well, I think Mr. Persky 


testified his next conversation was with Cook. It 


was a telephone call. 


aA 


THE WITNESS: Yes. 


I called Mr. Cook. IZ told him we were prepared 


to settle but we wanted a hundred thousana dollars. 


Ye discussed that for some time and he-- 


Q 
A 


What was the discussion? 


I said we need rore then $50,000.00 in cash 


or securities. 


Q Did you give him any reasons? Did you discuss 
the merits of the cas> at all? : 
A I think I repeated my condition that I thousht 
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that the partnership had no liability for the chusning 
Claim and that that was the responsibility of Gross 
and it was an attempt, which I did without resi con- 


victiocn that it was going to succeed, -up‘thé. figure-from 


50. 
7 Q Why did you feel it would not succéed? 
8 A I had the subjective feeling that they were 


telling me the truth, that they had .eached the out<: 


limit of their capability in this macter to produce 
dollars, that the father was going to come forward 
with something but not as much as we felt; we would 


like if funds had been unliniied in a sanse, that their 


client wes prepared to file personal tanauptey if 
they were hit with a substantial judgment because he 


also hed bank loans outstanding and they were farm: 7: 


tn their conviction that Newburger, Loeb & Company had 


ing troker. 
Q For the churning claim. How about the 


bad advice claim or the unsui¢apility claim? 


A We really didn't discuss that as a separate 


4ssue. When they talked,they talked about. the respensi-~ 


24 bility of Newburger, Loeb. When I talked, . talked 


25 churning. I knew they were talxing about the.» ¢flZset, 
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their first and second counterclaims but I: never re- 


sponded to the cmnibus approach. J always -rooponded 


to the churning. 
Q What else happened in that conversation? What 


_ @id Cook say? 


A I think he identified the shares of stock and 
the value and told me there was a problem with then, 
thet he was working on, the cther shares. 
Q At Merrill Lynch? : 
A At Merrill Lynch and I really don't have a clear 
recollection of how we moved from stock and cash to 
an all cash cr cash and promissory note settiement. 
I don't remember the exact sequence of events. 
There might have Sete @ second phone call to Cock but 
we moved to a point where the settlement involved the 
following factors? 
$25,000.00 in cash, $24,000.00 note which was 
going to be paid by March 3lst of '70, an assignment 
of all the Buckley claims against Gross and the exchange 
of release,subject to that assignment. 
Q You say there was discussion. of exchange of 
releasegsubject to the assignnent? 
A In other words, there was a--the assignment 


itself, I think, contains cooperation clause which would 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, N.Y. 10038 * WOrth 4-3567 


1 Persky 317 " 
2 zMitiata the release to the Buckleys in the event they 
3 | Gidn't cooperate. 
: 4 | Q I'm asking about the discussion? 
a 5 | A We really didn't talk about the form of the 
6 | release. I have summarized what they ended up -being.- | 
7 | rather than-- 
8 | Q I'm asking about the discussion. I take 
9 | 4tthat you merely said you wanted an assignment of the 
10 | claim and there would be an exchange of releases and did 
. 11 | you say at that time that you wanted Buckley to agree 
12 to cooperate? 
13 A I don't remember whether I brSught thet up. 
ee I think I probably said to him, "I'll send you over a | 
15 | set of documents for your approval." | 
16 Q “'o you telling, me that in that conversation | 
17 you had with Cook, you verbally agreed on the terms of a 
18 settlement? . i | 
19 A I would say the substance of the settlement, | 
20 | theteart of it. | | 
21 Q Was accepted by both parties 4n: principle,: 
| = 22 subject to execution of papers at a later date, is that | 
| 23 correct? | 
24 A Right. | 
25 Q And in essence Buckley was going to pay $50,000.00? 
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He was not going to transfer any stock? 

A That's correct. 

q And the $50,000.00 was to be paid in two 
bites, one on execution of papers and one | 
‘at a later date? 

A That was the end result. I’m not so sure 
there weren't intermediate steps when I wanted it all 
and they wanted a year to pay and we got down to that 
final formula of payment. 

Q What did Cook say when you saic you wanted an 
assignment of the clain against Gross & Cc.? 

A He said okay. 


Did he say anything else? 


Q 
A I don't remember him saying anything else. 
Q 


Did Cook say he would have to check with 

Ryan? 2 : 
A He might have. He might have saia something 
like, "It seems all right to me, that is the general 
package. Ikbave to clear 4t with Ryan because the 
Buckleys are really his client." I think that sounds 
like something that might have been said. 

Q Which one: .s senior, Ryan: or Cook, or are 


they both the sane? 


A I think in terms of age, Mr. Ryan is senior 
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2 to Mr. Cook. 319 
3 | 1°} Is Ccok a partner of Webster, Sheffield? 
4 | A I don't know. 
5 a Is Ryan? 
6 | A Yes. 
7 gq At the time you made that proposal to Cook 


g | on the telphone, di you know that Mabel Bleich was 


a partner of Gross & Co.? 


9 | 

10 | A I knew she was a limited partner of Gross & 

11 | Co,--did you ask me Gross & Co.? 

12 Q Yes. 

13 A Yes. 

14 Q Did you know that Jeanne Donoghue had been 

15 a partner of Gross & Co.? 

16 A No. 

17 % You knew thet Charles Groes hed been a partner 


of Gross & Co.? | y) 
A Yes. 
Q You knew thet Mabel Bleich was then a limited 


of Newburger, Loeb & Company, is that correct? 


'N bes -_ 
fo) Ke) @ 


- 21 
<, — A She was or had just given a withdrawal notice 
bute-- 
23 
ws Q She was still effectively a partner in either 
event. 
25 
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& She had money in the firm at that point. I 


don't know what her status wes at that moment. I doen't 


remember what her status was. 

Q But::you knew at the time what her status was? 

A Yes, I'm sure at that time I knew whether 
or not the withdrawal notice had been given. I don't 
remember today the sequence of events. 

Q And in December of 1970, when these discussicns 
tock please, Charles Gross also had capital in Newburger, 
Loeb & Company, is that correct? 

A I think he 284 shen a limited partnehin. Status 
since he had given a withdrawal notice as general partner. 
Q But his capital was still there and he was--~ 

I ask you if you knew or if you now know that at that 
time he still had an interest in the profits and losses 
of the firm? 

A Yes. 

Q You knew that at the tine? 

A Yes. | 

Q Did you tell Charles Gross or Mabel Bleich 


or Jeanne Denoghue or their attorneys or anybody else 


on their behalf of this scttlemert you were’ working out? 


A. Not at that tine. 
G When did you first tell any of them of the 
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marked as Defendants' Exhibit 5, 


for identification, as of this 
date.) , 


MR. MANDEL: Mr. Gelb indicates that sone 
of the documents included in Defendants’ Exhibit 

5 for identification are copies rather than 

originals and it's stipulated that the copiss may 

be used to the same extent as if they were ovietnaie.. 
MR. GELB: Yes. 

Q: Now, I notice that the settlement with the 
Buckleys was achieved as of the year end. Was there 
any discussion as to the timing of that or did it 
ecour by accident? 

A No, one of the things I had said to Cook was 
that, agreeing tothe settlement: ourclients would like 
to include the cash in the year end statement sinse 
cash was the item and the notes receivable to the extent 
the note was receivable and we wanted to conclude 
this before year end and in fact, I was under ins%ructions 
to get in as much cach as possible because that wis one 
of the continuing problems that the firn had and thet 
was the general instructica we were given in all matters 
we were handling, if taking less cash in a particular 


A4nstance was theaud po wus for gettimit, the firm 


was in such circumstances that every dollar of hard cash 
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settlement of a claim which did not show on balance 
sheets for net capital purposes, we were to do 30. i; 

Q Who gave you the instructions? Mr. Risher? 

A I believe that I got that in a meeting with-- 

MR. GELB: I will let i.im anewer subject 

to an objection. 

A Larry Berkowitz, Paul Risher was there and Bob 
Muh was there. 


Q Was Mr. Kayne there? 


‘A I don't think Fred was at that meeting. He 
had gone back to Cajifornia in the early fall. 

q Anybody ¢.: 3? 

A I really don't remember. Between November 
and February of 19--between November of. 1970 and 
February cf 1971, I had so many meetings Felating to 


Newburger,Loeb & Company with so many aifferent people, 
that I can't independently, pinpoint who was at each 
meeting. ‘ . 

Q Now, did you tell Cook or Ryan at some point 
that you were willing to make a good deal for Buckley 
provided the money would be in or the @al concluded by 
the year end? 

A I think I said probably that our acceptance of 


$50,000.00 was continger.. upon us settling it this month, | 
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meaning December, as opposed to dragging things out over 


| 
3 | an extended period cf tire. 
+ | } Did you tell them that your client had soms 
5 | urgency about completing it during the year? 
6 | A I think I specifically said we wanted to have 
7 | the money on hand prior tc year end. 
j | Q Do you happen to know how the settlement of 
9 | this claim affected the accounting of the partnership, 
10 | that is, the records and the apparent net worth and 50 
11 | forth? 
12 | A I don't know. 
13 | & Do you happen to know how the sett Lemen: of 


14 this clrim affected operation, the profitability of 
468 operation as shown by the partnership for the year 1970? 

ve A 2 don't know now the claim was cerried cn 

17 the general books of account as epposed to the net 

18 capital computations under Rule 325 of the New York 


19 Stock Exchange. 


20 My concern as counsel was continually with net 
- 21 capital, not net worth or profit and loss in the ordinary 

22 senes, there being two separate sets of rules in the 

23 Naw York Stock Exchange imposing much stricter rules in 
24 computing net capital. 

25 oe Well, what wap the effect of this settlement 
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2 on net capital? 32 4 ; | , 
A It would have 4mnroved ues capital under secursd | 
4 customer debit balance would be zero for net capital 


¥) neu 


5 | purposes while the cash certainly, and I'm not positive 


about the note, would be counted for net capital 


purposes. 


i? 6) , 


Q Did you have a discussion with anybody at 
og | any time? | 
10 A I want to finish the answer. 
li i Q Excuse me. JI apologize. 

42 A In addition, we might have eliminated by the 
13 settlement of the counterclaim against Newburger, Loeb 
14 & Company a negative ceames or reserve against net 
is | capital because of she pendency of a clein. 

16 So that it might have added to asssts for 

17 net capital a diminished liabilities for 

1g || Ret capita purposes, thua having a double effect. oe 
19 Q Was this one of the inducements of making 

20 this pertioular settlement? | 

21 A Yes. | 

— Q And did you ever discuss with anybody the 

23 @fect of this scttlement on the capital accounts in the 
24 pertnership of my clients, namely, Mr. Gross and Mrs. 

95 Donoghue and Miss Blesch? 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, N. Y. 10038 * WOrth 4-3567 


’ 
wy vos 


ection cates ee, aie ed MARINA PSHE T, Tea NE, A NN TG NN a A ae LT Le a — 


er ET RB 


_ 


1] - Persky - $55 ae 


2 | A The answer to that question is no, if you're 
3 | talking about the pericd prior to settisusnt. 
4 | Q — How about after the settlenent? 
( 5 | A Yes. 
: 6 | Q With whom did you have such a discussion? 
7 | A I discussed that with you, with Paul Réshez, 
8 | Fred Kayne, Bob Muh, Larry Berkowitz, counsel for alzcst 
9 | all the other participants in the deal. 
10 | Q Where did that discussion take place? 
11 A A Well, iv was at various times. Charlie Gross 
12 | was a continuing source of discussion all through thig 
13 | period. . : : 
14 | | Q What was the substance of the discussion you're 
; 15 | talking about? 
16 | i MR GELB: Wait a second. There were & 
17 | number of discussion, The ones with you, the mes 
18 with third parties. 
19 a We're talking sbout discussions ef the gftect 


20 of the Buckley settlement upen the capital accounts 


21 of Grosz, Donoghue and Bisich, right? 


a 22 "A Right. There ceme a time when it was clear 
23 or reasonably clear tha; Donoghue, Bleich and Cross were 
24 not going to be participants in the vransfer agreement 


25 and at warious times people would say, "What's the bottom 
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line with Charlie Cross if we have to fight with hin 


‘and Mabel and Jeanne Donezhue?" In that context.: 


we started doing additiossand subtractionsto «hat he 


claimed was good capital, what the wcounts showed as 


| good .capttal: .dininished: ty those claims which the partner- 


ship had against Mr. Gross, against Mabel Bleich and 
against Jeanne Donozhue. : Y 

Q I'm afraid I did not make my question clear 
and I will try again. 

I will suggest to you that the settiement 
with Sesiies would affect Gross in two ways: 

One, 1f the partnership asserts the assigned 
claim against Groes where that's a big debit for Gross, 
right so far? 

A Yes. 

WR. GELB: Ivy. what,his capital account? 
MR. MANDEL: His se anywey. I'm Ce 
not talking about treat aspect of it. 

a) I'm talking ebout the second aspect, the 
settlement of the Buckley claim would have ar‘ effect onthe 
partnership as such? 

A Right. 

Q Cash would come in. Some other claims would 


be drepped. There would be some affect on operation 
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A Right. 

Q To take it absolutely, as a first step, would 
that affect Gross’ capital account? 

A Well, as I said to you, I don't know how they 
had treated this claim for general accounting purposes. 
If it had been written off prior to the settlexent, then 
the note and the cash together would have increased net 
worth in the ordinary concept and therefore, would have 
increasedMr. Grosas' capital. 

It would have added additional protection 
to the limited partnership interests of Donoghue and 
Bleich in thst all during this period, there was & very 
substantial and sericus question as to whether or not 
on liquidation the Limited partness would get any part 
of or indesd--any part of their money back. 

So that at Snproved the situation for every- 
one: Partner, iimited partner and subordinatedlender. ) 

Q Now, sip question was: Did you discuss this 
aspect of the effect on Gross with anybody befcre the 
settlement? 

A No. 

Q in other words, you didn't discuss this espesct 


with Gross, his counsel, partners, their counsel, 
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A No. 


Q And not with Ryan and not with Cook? 


A Certainly not with then. 


Q Did the settlement of the Buckley cleim in 

7 | any way change the price that the partnership, got from 
g | the corporation for . 2 transfer of all of itr assets? 
9 | : A No. 

| Q I take it that the terms of the deal vetween 


| 

11 | the partnership: and the eorporation hed been agreed 
| 
| to 4n principia some time before anjoperation, day to 
| 


13 day operation during the month of December or January, 


14 | dncluding settlements like the Buckley settlement did 
. is | not change anything one way or the other? 
16 | A ‘My recollection is that November 30th or there- 
17 | abouts was the cut-off date for capital accounts and 
18 | subordinated lenders and value of securities and that a 
19 | what we were discussing up to the last minute all the 


20 way along was the nature and the quality of the securities 


er paper that the general partners, limited partners and 


21 

bo 22 egubordinated lenders would get frem the corporation rather 
23 than amounts. f 
24 Q Well, how did the settlement of the Buckley 
25 claim affect what was given to the general partners and 
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limited partners? | 3 29 : 

A It cidn't. 

Q: Was there any discussion as to whether o~ 
not the parsnership would bring actic> sgainst Gross 
and Gross & Co. on the assigned clain? 

A Yes. 

Q When did that discussion take place? 

ry It started in December and continued al} the 
way through February of 1971. 

Q | Who did those discussions to¥e place wich? 

A I think I discussed tanat ;: 31b1! yy with 
almost every individual concerned with th. peration of 
Newburger, Loeb & Company at that time, a) “he genpral 


partners certainly, probably .11 the vounsel for linitec 


Cw) 


partners and all the counsel for subordinated lenders. 


Sas ee ene ee 
i > ot ae ~~ 4 \ 
} +, oe 

4 7 > i. 


@ What was the nature of those discussions? 


A Well, there was a general concern by everyone 


-ncenrssameemmmmaeminanssaranr tte: 
So Sk. ae “ir 


and their counsel with making peace with everyone con- 
verned,. | | 

There was also someone who wanted more or 
less cr felt that his situation was different from every~ 
one elise. i thirk you can scepentnee Gealing with 17 
Jawyers and lew firms each with different ciients as 


somewhat difficult and one of the individuals was concerned 
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with was Charlie Gross, who was a person upon whom & : 
great desl of responsibility wea placed by the suberdin- 
ated lenders and other limited partners and general 
partners, in the then critical condition of the partner- 
ship. 

MR. GELB: You mean for the critical 
condition? 

A He was made responsible or-in their mind he 
was a responsible person. 

Q | Go on, please. 

A The substance of the discussion which I 
participated in was that we had--I had, as counsel for 
the partnership, a desire to see the transition go 
smoothly and I. was looxt ng to a reproachment with Gress, 
which would lead him to be treated in the same manner 
as any other general. partner with good capital. | 

There was a great deal of feeling in response 
dy other individuals why said Mr. Gross is a responsible 
party here. ye. ehsuretbe treated the seme. Although. 
they articulated this, r think there was an unspoken 
understanding, you get a feeling in negetiations, that 
42 in fact he would ¢o along and take the same type 


of paper that cther general partners were taking that we 


’ would consummate with hin. 
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MR. GELB: Resonsible in the sense of 
cupability? | 
THE WITNESS: Cupability. 

A One of the factors in my thinking was that we 
had an assignment of the claim, in December swereg:-abdout 
to get assignment and in January had an egsignment of 
the clain-- 

MR. GELB: Your mental operation or this 
is what you said? 

THE WITNESS: Mental operation. 

MR. GELB: Forget about that. 

Q Go ahead. 

MR. GELB: No, I don't want him to 
testify about what was going through his head. 

A- Let me say after we got the assignment, I 


erticulated the fact that in negotiating with Charlie. 


-Gross that the ownership of that claim by the partner- 


uhip would be of beneficial use in the negotiations 
and I believe at some point someone urged that he 
immediately be sued and I think it was my opinion, which 
was followed at that poirt, that he not be. 

That we did not want to harden the position 
with him and we wanted to keep the lines of communication 
open and 80 On. 
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Q Can you tell me who this discussion was with 
ané when? It vas tn January? 
A It continued all through this period. We had 


meetings--we must have had four or five meetings at 


Strook, Strook & Levan with Bob Steigel and 

7 | Arthur Richenthal who was representing. some of the subor~ 
8 Ginated lenders and Ronnie Itzle> from Ballon, Stoll 

9 | & Itzler. During this period, I was in continual personal 


conferences and telephone conferences with all of these 


25 | 


10 | 
11 people, sometimes on & daily basis. 
‘ 12 | There was a point when yu came in as coursel 
13 | for Gross and I was in communication with you both 
14 | personally and by telephones and I was in communication 
1s | with Mr. Silverman of Golenbock & Barell, who seemed 
16 | to alzo be in communication with Mr. Gross during this 
17 | period. : 
18 | q But the question was really: To whem and with 
26 | whom did you discuss using the Buckley claim to force 
| : : 
pe | or persuade Gross to go along with some kind of transfer 
agreement? : 
8 eee | 

. o | A I didn't say force. I thought that the owner~ 

- ship of that claim would be beneficial. 

. Q In what way? 

al 24 
7 | A In that 4% would give him demonstrable evidence 
| 
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z of the fact that he could not shut his eyes to what : 
3 appeared to be a series of events drought about sy hin, 

4 | which extremely aggravated a very difficult financial 

5 condition of the firn. 

6 Q You're talkirgato.t events now not connected 

7 with the Buckley claim, is that correct? 

8 A Thatis right. 

9 Q Just 80 we're sure that we understand each 

10 other: What you're saying is you felt that if the 
11 corporation had «-signment: of the Buckley clinize- 

12 aA The corporationdid not have an:‘assignment,.: Ths 
13 partnership was still operating 211 threugh this. 

Q You felt if the partnership had assignment 
of the Buckley claim, it woula be in a better position 
te show.Mr. Gross that he had responsibility for opera- 
itiigr losses which had occurred? 

A No, that it would be demonstrable evidence 
to him that he cculdn't shut his eyes to. 

— Q To what? 

A To the fact that he could not take a position 
that his position was not only not inferior to everyone 
else but wassuperior to everyone elses. 

Q ‘fo put it plainly, the possession of the Buckley 


Clain would be a bargaining weapon or element or wedge, 
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A I would cy it would be an element in the 


negotiations, I think. 

Q  Inother words, it would be something additional 
that you could offer to Gross in order to induce him 
to make the kind of deal y.: were hoping you would get? 

MR. GELB: Axe you asking for discussions 
or the operation of his mind? 

MR. MANDEL: I'm asking for discussions 
and I'm also going to ask for the operation of 
his mind. The operation of mind is a fact as well 
as the operation of the stomach. 

MR. GELS3: You're talking abcut intent 
and I don't think it has anything to do withthis 
business and the operetion of a lawyer's mind are 
@ particular matter anyhow, completely different 
from somebody cise. 

MR. MANDEL: Let's go on. 

Q Were there discussions between you and any- 
body else as to whether the Buckley claim could be used 
to advantage in negotiating with Gross? 

MR. GELB: You mean before it was ob- 
tained? 


MR, MANDEL: Before it was obgained or 
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after it was obtained. 335 

A Before it was obtained end after it was odteined, 
yes. At one point I distinctly remember you being present 
when I discussed that. 

Q When? 

A It was a meeting at Golenbock & Barell. 

@ That was afterwards? 

A That was afterwards. 

Q And that was about the end of January, is 
that correct? 

A Probably you're right and. of course as-~ 

Q What did you say at that time? 

@ We were discussing, you and I, Mr. Gross' 
position,-whet.he should be entitled to andi: - : 
think Mr. eee. Os ir. Steefel were trying to 
make you understand that he could not shut his eyes to 
the biaze end culpability that other people felt he om 
had:: and here was more evidence of the fact, scmething 
that he could eee hard ard fast, the assignment of his 
clain. : 

@ In other words, you were maxing the point 
et least then, in late Saruary, that if Gross did not 
consent to a deal end demanded his capital in full, that 


among other setoffs that might be urged against hin, would 
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2 | be the Bucx).ey Clain? 336 

3 | MR, GELB: Not setoffs. Why characterize 

4 | what he said. He gave you & statement as to what he 
[ 5 | said. Now you're tyring to rephrase it in the way 

6 | you like. Let 3 not do that. 

7 | MR. MANDEL: He can agree with me or disa- 

8 | gree with me. I have the right to make the effort. 

9 | MR. GELB: I don't think s0. 

10 | MR. MANDEL: you're objecting as to form 

11 | "cand you: direct him not to answer, 

12 | | A Mr, Mandel, we were engaged in a good faith 


13 || negotiation with you and everyone elise in thet room 


14 | tryin so reach a meeting of the mind and one of the 


tT 


15 factors in that negotiation was the role played by Mr. | | 

16 Gross in the cogtasen baa) the firm and one of the problems 

17 that we had in pesahinn you and your client was your 

18 client: seemed to disregard the reality of the situation . 

19 and we were trying to meke something real to hin. ‘ 

20 Q You felt the Buckley claim would seem real 

21 to him in that contention? | 
C 22 A Yes. 

24 | +} How much money did’ the partnership give up in | 


24 the settlement with Buckley in order to get an assignment 


25 of the c’.aim instead of just release’ 
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A In the negotiations the «st gnment was asked 
for aftor we had reached a numer. So we gave up nothing. 
It was « plus factor at that point. 

Q In other words, it didn't matter to Buckley one 
bit whetuer he released Gross o- assigned the claim to 
you? 

MR. GELB: I objectto that. 

A I have no idea of what the operation cf his 
mind was but I know that after the $50,000.00--the 
$50,000.00 number and that seemed to me to be the top, 

I then threw in the request for assignment and I got 
4t without any difficulty and no one eaid, "Take 45 or 
take 40", , 

: « Now, I wonder if you can help me with some other 
littio arithmetic. Can you establish now the total 
amount of the elaine ageinet im Buckleys thatthe part- 
nership gave up by its release? 

a No. 

Q Would an examination of Defendants' Exhibit 
2 for identification help you in that respect? 

A It will not because when“Iasked' for ‘authority 
settle at $50,000.00. I was informed that they did a 
new calculation at ““ ism and decided that that was a 


onsle fisure in view of all the things they hac recovered 
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i | 
| 
2 | told us to keep thenoney and later they called up and 
3 | e2id their accountants preferred us to send them the 
4 | fvll check ‘and they would send us a check back which 
| 
( 5 | is exactly what happened. We sentthem a check for the 
6 | $25,000.00 and then they paid our pill. 


Q Was there ever discussion between you and 


anybody else to the effect that if Mabel Bleich and 

9 Jeanne Donoghue and Charles Gross went along with the 
10 deal, the Buckley claim would not be pressed? 

11 A I think it was stronger than that. I think 
12 I discussed with Fred Kayne and the other partners the 


13 coneept that if-- 


MR. GELB: Wait a minute. No discussion 


16 0 | with Pred sayae. 


A. I discussed with counsel for almost everyoner- 


MR. GELB: That's something else. | 


A (Continuing)--the fact that if we would reach agree. 
19 || nent with Charife-<Grows ‘we Would have ‘to wash out by- telease 
or other all of the outstanding claims of the partner- 


ship against Charlie Gross. 


at 
22 MR. GELB: Did the question relete to 
23 Gross or Bleich and Donoghue? 


MR. MANDEL: All three. 


24 


25 A I think the answer would apply to ail three. 
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If a meeting of the mind was reached, that their counsel 
Golenbock & Barell and Mr. Mandel for each of them 
would certainly advise ofa washing out of all of the 
claims owned by the partnership against any of them. 
Q And that was acceptable in principle, is that 
correct? 
A 1 think it was acceptable in principle to a 
majority in interest of the partners. I don't khink 
we ever told everyone of them or everyone of thes 
lawyers. It certainly was acceptable in ctnetoie to 
me and something I advised to the cther lawyers. 
ve Am I right in understanding that you personally 
did not know until after the inception of this action 
that Jeanne Donoghue had been a partner in Gross & Co.? 
A- I didn't know until today when you told me. 
is) In view of that, how do you account for the 
fact that Jeanne Donoghue's partnership interest was not 
paid out when the transfer agreement went into effect? 
MR. GELB: I don't think he has to account 
for that. You can ask him fact questions. I don't 
think you can ask him that question. 
A I don't think any of 1t was due at that time. 
Q In other words, it's your opinion ft’ at the 


sums cwed to limited partners could be heid by the 
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What position de you hold with Lever Brothers? 
Marketing vice president. 


How long have you held that position? 


5 A Approximately two years. 
6 Q Were you with Lever Brothers before you were 
7 made marketing vice president? 


| Yes, I was. 
| Q In what month and year, if you can tell me, 
| that you were made marketing vice president? 
A July 1969. 
Q Before July 1969, what was your position with 
Lever Brothers? 


14 A Merchandise nanager. 


15 Q Were you then a vice president? 


16 A No, not at all, sir. 
17 Q How long did you hold the position of merchan- 
dising manager of Lever Brothers? 
i9 | A _ August 1966 to June 1969. 


20 Q Before you were merchandising manager, what 


was your position? 
22 A Product manager. 


23 Q Were you the product manager? 


No, we have about 25. 


You were a product manager? 
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From what dates? 


From some time in 1960 through July 1966. 


Am I right that Lever Brothers is a cc-metic 


It is a marketer of packaged goods. 


Of various kinds? 
Various categories. 
What product were you the manager of? 
11 A Lux Toilet Soap. 


12 Q Were you the national manager of Lux Toilet 


Soap? 


14 A Product management means you are the national 
15 manager, yes. 

16 Q Could you explain it for me? 

17 A One is basically in charge of the financial 
18 return of the product including sales and expenses and 
19 advertising and sales promotion expenses, market re- 
20 search; pretty much the gamut of what makes a product 
21 sell or not sell. ; 


Q Is that a responsible position? 


22 

33 A In a company that is organized along product 
24 management lines, yes, it is. 

25 Q What did you do before 1960? 
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2 | A I was the assistant product manager. 
3 | Q During what period of time? 
4 A 1959 to 1960. 
be | Q Before that? 
6 | A I was area sales manager here in New York City 
7 : from 1956 to 1957. 
8 Q Is there a gap of a year? 
9 | A No. It is almost a calendar year apart, as I 
10 | recall the date. 
11 Q And before you were area sales manager? 
412 A Marketing trainee for Lever Brothers Company. 
13 Q What years? 
14 A The summer of 1955 through the summer of 1956, 
15 roughly. 
16 Q Were you a trainee right cut of school? 
17 A Right out of the Army. 
18 Q How long were you in the Service? 
19 A Two years. 
20 Q What branch were you in? 
21 A U. S. Army, Quartermaster Corps. 
a2 Q: What was your rank? 
23 4 A First lieutenant. 
24 Q Before you went into the Army, what did you 
25 do? 
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2 A I went to college from 1948 through 1953. 

May I ack where, Mr. Buckley? 


Cornell. 


4 
5 Q What course of study did you pursue there? 
6 


A Bachelor in Liberal Arts in 1952 and a Master's 


in Marketing in 1953. 


8 Q In your undergraduate course, did you major 


in economics? 


10 A I don't really recall what the title is. I 


11 took economics courses. Whether it is economics in 
12 business menagement, I don't recall. 
13 Q Your courses at Cornell were in the business 


field? 


15 A Yan. principally marketing. 

16 MR. GELB: You mean the courses for his 

17 : Master's? 

18 MR. MANDEL: I think that is self-evident. 
19 I was talking about the undergraduate courses. 

20 Since we are fellow alumni about a quarter 
21 of a century apart, I can tell you that the economics | 
22 courses at Cornell are as they are at all Liberal 

23 Arts Colleges. 

24 Correct me if I am wrong. 

25 THE WITNESS: You are right. 
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and one with Newburger, Loeb? 
A That is correct. 


Q And your wife had cone account with Newburger, 


A Yes, and we also had a joint account at 
Newburger, Loeb. 
MR. GELB: Is this before the Gross ac- 
count, or is that the Gross account? The Newburger, 
Loeb to which you make reference? 
THE WITNE’S: Yes. 
MR. GELB: That is the account of Gross 
& Company. 
WITNESS: Yes. 


GELB: Cleared through Newburger, 


THE WITNESS: However it is referenced on 


the top of the statements. 
BY MR. MANDEL: 

Q When did you first begin any investment or 
trading activities in stocks? 

A Either late 1958 or early 1959. 

Q With what firm did you open your first account? 

A I don't even recall the name. It was a very 
minor account when we first were married. It was through 
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sore person I met idly that solicited the business. 


? You don't know? 


A No, but I believe I probably have the first 


statements. 


Q The name is not important. It was not Newburger, | 


Loeb and it was not Merrill Lynch? 


A That is correct. 


Q How long did you keep that first account open 


or active? 


A It probably was open. It was not active until 
I met Mr. Jordan, at which time the account was un- 
doubtedly closed down althoucr 7 don't recall the 


specifics of that. 
Q About when did you meet Mr. Jordan? 
A I would say some time in 1960 or 1961. 
MR. GELB: The first name for the record? 
THE WITNESS: His first name? 
MR. GELB: Yes. | 
THE WITNESS: Charles. 
Q When did you start your account at Merrill 
Lynch? 
A About that same period of time, I would say. 
Q Ahout 1960 or 1961. 


Q Do you think that you started the Merrill 
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Lynch account first or the account with Mr. Jordan? 

rN I don't really recall. I had a personal 
friend who started in the brokerage business at Merrill 
Lynch's Newark office and that is the reason I started 
the account there. I don't remember the juxtaposition 
of when he started but he is not there. Somewhere 
around the early ‘60s. 

Q Both accounts? 


A Yes. 


Q And you kept both accounts going concurrently? 


A If you mean by that open, yes. 
Q How much money did you have available in 1960 
and 1962 for brokerage transactions? 
MR. GELB: By that, you mean how much he 


actually invested? 


MR. MANDEL: I asked how much he had avail- 


able. 
A For brokerage accounts? 
Q Yes. 


A At Merrill Lynch, I would say I had no stock 
invested because the stock that was deposited there was 
stock that was gifts. It was deposited there for safe 
keeping. That was an account that was not really an 


active account so very little of my cash was involved. 
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I am not saying I did not make a transaction 
or two, but I just don't recall. 
In 1962, as I say for Mr. Jordan with Gross & 
Company now, the cash that was available in my account 
at that time was $63,000. 

0 What was the source of those funds, Mr. Buckley? 

A The source, by and large, was either sale of 
stock that was given to me--it was basically stock 
given to me over the years as gifts. 

Q What would you say was the value of the securi- 
ties in the Merrill Lynch account at that time? 

A I couldn't say. It was enough to cover start- 
ing a aarein account. 


Q Was it in the order of 50,000, 100,000, a 


A It was definitely less than six figures. Whether 
it was as low as 25 or as high as 75, I don't know. 
I didn't bring the Merrill statements. 

Q Perhaps we can get to the root of it this way: 

Is it fair to say that you come from a relatively 

wealthy family? 

A The answer to that depends on a point in time. 
My family was never wealthy. My family has not been 


wealthy--which depends on your definition of wealthy. 
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My family has been well off only in the recent years, the 
last 15 years, I would say. 

Q Between 1960 and 1966 or 1967, would you say 
your family was relatively well-to-do? 

A Yes. 

Q By family, I guess to make it clear, I am not 
just talking about you and your wife, I am talking 
about your father. How about your wife's family, are 
they fairly well-to-do or not? 

A No, they are not. 

Q I gather that you received family gifts or 
inheritances? 

A Basically gifts over time since my majority. 

Q In terms of marketable securities and cash, 
what would you say your net worth was at the time you 
started doing business with Mr. Jordan in 1960 or 1961? 

A When I started? 

Q Yes. 


A Probably in the area of a hundred thousand 


at the time you started in 1962. 
Q Between 1962 and 1966, did you receive addition- 


al gifts or bequests? 


dollars, give or take 25 say on either side. That is 


A Yes, as did the balance of my immediate family. 
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be made but in stock, $5,000 a person. 


$5,000 each? 


A 


Q 


your wife 


ceiving gifts of about 25 to 35 thousand dollars a year? 


A 
Q 
A 


Q 


A 
they were 


Q 


- 
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What was the size of those additional gifts 


The legal amount each year that a gift can 


So that some for you and some for your wife? 
Yes. 


And your children too? 


Correct. 


MR. GELB: Is that $5,000 divided or 


THE WITNESS: Each. 
How many children did you have then™ 
Five--then? 
Yes. 
I had three. 
In other words, to lump it together, you and 


and your children during that period were re~ 


25 to be precise. | 


In the first year, but--yes, 25 in 1962. | 


Yes. As additional children were bern-- 

The amount went up? 

And I would reiterate, the gifts were in stock, 
not in cash. 


Did you use those shares, did you put them into 
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account of Newburger, Loeb & Company and as such, 

it has the same standing as any account which has 


been opened by one of our own representatives. 


"If you have any further questions, please 


6 | do not hesitate to get in touch with the under- 
7 | signed partner, Very Truly Yours, Leo Stern." | 
8 | Q What is the date of that letter? | 
9 | A July 16, 1964. 

10 | MR. MANDEL: Would you mark it Defendants' 

1l Exhibit 17 for identification. 

12 (Letter dated July 16, 1964 from 


Newburger, Loeb to mr. Buckley, 


13 marked Defendants’ Exhibit 17 
for identification, as of this 

14 date.) 

15 BY MR. MANDEL: 

-16 Q Did you ever sign a document giving Mr. Jordan 


to make sales and purchases on your account on their own? 
A No. 
Q Did you ever grant such discretionary power 
to anybody at Gross & Company orally? 
A No. 
Q Am I right in saying that you approved every 
24 purchase or sale before it was made? 


| 
| bg or anybody else at Gross & Company, discretionary power 
a That you authorized every purchase or a sale 
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before it was made? 35] 


Le) 


3 A Would you please de:ine "approve" or "author- 


ize"? 
5 Q No purchase or sale was made without your 


direction or cou. nt given orally or in writing? 


7 A It was - >t given without my consent. I would 
8 eliminate the word "direction." 
9 | Q Let's see if I understand you correctly. 
10 Are you saying you consented in advance of 
11 every transaction? 
12 A I consented over the phone in advance of doing 
13 something. Whether or not they were physically or tech- 
14 nically in advance of a transaction, I can't really 
15 tell you because I am not sitting down at the brokerage 
16 house. I consented to the purchase or sale and I will 
17 say in every transaction. 
18 Q How did you happen to meet Mr. Jordan? 
19 A He was a registered representative with 
20 Hayden,Stone, offices at the corner of 54th and Park, 
91 which is directly across the street from our offices. 
22 Like some noontime walkers, I walked into the 
23 brokerage house and over time became acquainted with 
24 him and opened an account. 
25 Q Did you have any discussion with him about your 


- COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, N. Y. 10038 * WOrth 4.3567 


1 Buckley 3 5 2 27 


2 Don't ask any questions. Just make objections. 

3 A Telephone calls would be made if the subject 
+ under discussion was an investment that had been made 

5 not infrequently, a get out would be recommended and 

6 pretty frequently a day trade would be recommended back 
7 into another stoc’ that same day. 

8 As a matter of fact, on an average day, I 

9 wouldn't have doubted I couldn't have been on the phone 
10 at least three or four times with the man, primarily at 
11 his behest. That doesn't say I didn't call him back and 
12 ask him what did you do with such and such. 

43 Q I take it you were interested in making trad- 
14 ing profits, is that correct? 

15 A I was interested in making trading profits? 
16 Q Right. 

17 A I was interested in makin: profits. I 

18 wouldn't necessarily describe them as trading. Do you 
19 -mean short term trade? 
20 Q Yes. 
21 Let me start another way: 
27 You were not primarily interested in buying 
23 stocks to hold for the rest of your lifetime? 
24 A To hola for the rest of my lifetime, that is 
25 correct. 
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said? You wait for the next question and if you 

are not satisfied, make your notes for cross examina- 

tion. 

Q Are you saying, am I correct in understanding 
you, that it is your best estimate that he suggested 
eight or nine out of every ten purchases that were made 
and that you suggested one or two out of every ten 
purchases that were made? 

A No. I am suggesting that he made 80 or 90 
per cent of the transactions, purchases and sale sugges- 
tions. 

Q Let's see if we can get it down. 

You are saying eight or nine times out of 
ten when either a purchase or a sale was made, he sug- 
gested that the purchase or sale be made at that time? 

A No. I am saying that eight or nine times out 
of ten when a suggestion for a purchase or a sale was 
made, he made it. 

Q Of the purchases and the sales that were actu- 
ally made, how many were your suggestions and how many 
were his? 

A The per cent would go up. In other words, of 
the actual transactions he made a larger--he was more 


successful in selling me than any suggestions I made to 
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him. I followed his recommendations for actual transac- 
tions to a higher degree than the suggestion ratio. 

Q How was your wife's account handled? 

A By Mr. Jordan and myself. If you mean was my 
wife involved, no, she was not involved. 

Q Your wife did not speak to Mr. Jordan? 

A No. 

Q You had the authority to manage her account 
and you spoke to Jordan and gave him the instructions 


or the consents the same way you did with your own ac~ 


count? 
A I gave him the consents. 
Q In order to avoid a confusion as to language, 


when you say you gave consent to the transactions, can 
we take it that what you really mean to say is that 


you said, "Very well, go ahead," or something of that 


nature? 
A Yes. 
Q And you understood that you were in control of 


the situation and that you had to determine, you had the 
absolute right to say yes or no? 
MR. GELB: Object as to form. 
Q Answer. 


A I understood I had the right to say yes or no. 
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I wouldn't really say I was in control of the situation. 


I had the right, though, to say yes or no. 


4 Q I would be interested in why you would not 
bo say you were in control of the situation if you knew 
6 that you had the right to say yes or no. 


7 A Do you want an answer? 


Q Yes. 


9 A The business I am in is an extremely hectic 

10 and busy business. When a period of hectic trading is 
11 going on at the same time, a man calls you five, six, 

12 seven times a day and would like an answer, my tendency 
13 is, like my tendency would be with a law firm. The man 
14 is a professional. If he thinks it is the right move to 
15 make, I would tend to go along with him and understood 
16 that I could always say no, asl did in five or ten per 
17 cent of the transactions. 

18 Q You always understood as well at any time you 
19 had the right to terminate the account? 

20 A Certainly. 


Q And that goes for the account you had with 


21 

22 Mr. Jordan at Hayden, Stone and also the account you had 
23 with Mr. Jordan through Gross & Company and Newburger, 
24 Loeb £ Company; is that correct? 

25 A That is correct, as long as the margin balance 
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= | Q Would you recognize Mr. Charles Gross if you 


4 A That is why I am vague. I usually can recall 
5 people's names and faces together. I can't be that 


6 precise with him. 


? Q Would you recognize Mabel Bleich if you saw 

8 her? 

9 A I don't believe I ever met her. 

10 Q How about Jean Donohu? 

11 A The name means absolutely nothing to me. 

12 Q Do you recall a time when there were discussions 
13 between you and Mr. Jordan about a possible investment 

14 in Syntex? 

15 A Yes. 

16 THE WITNESS: Would you read the question? 
17 (The question was read.) 

18 A I remember discussing Syntex with Mr. Jordan. 
19 As far as a specific time or overall precise 

20 as to what the discussion was, no, I do not recall those 
21 details. 

22 Q Did he recommend to you at some time that you 
23 buy Syntex? 

24 A Yes, he did. 

25 Q Do you recall whether you bought it immediately 
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once again, you would terminate the account? 

A I very honestly do not recall. 

Q You don't recall it one way or the other? 

A Either in all sincerity or all kidding. That 
comment can be interpreted either way. I don't recall 
it either way. 

Q That after a somewhat spectacular rise, in the 
end you decided to buy Syntex? 

A I know Syntex was one of the lights at the 
end of the rainbow in my account for-a considerable period 
of time, even if it was at the end of what you described 
as a rise. 

Q Do you recall whether you had a substantial in- 
vestment in Syntex? 

A Yes, it was rather substantial, over.time, par- 
ticularly, and profitable. 

Q There were large indicated profits at least at 
some point? 

A At some point in time, yes. Its value in the 
acccunt was quite large at particular points in time. 

Q One of the reasons you were able to lose so 
much money in the end is that stocks like Syntex were up 
so high that you had a large buying power through margin, 


is that correct? 
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A That is correct. 
3 Q At least while you had these large indicated 
4 | profits, you were satisfied with the way the account was 
5 going? 
6 A I think that is human nature, yes. 
7 Q No you recall any other stocks that Mr. Jordan 
8 | suggested that you vetog¢d? 
9 A No, I do not. 
10 Q While you were doing business with Mr. Jordan, 
1i were there occasions you made independent inquiries or 
12 investigations or studies of various stocks? 
13 A Yes, there were. Of Mr. Jordan? 
14 Q No, of the stocks. 
15 A Yes. 
16 Q What kind of things were you doing, for example? 
17 A I do have other friends in the business and as 
18 Someone would mention something, I would typically 
19 inquire of Mr. Jordan what he thought of the situation 
20 and on instances those stocks I assume after being 
21 checked by Mr. Jordan, would be bought in some instances 
22 and other instances they were not. 
23 9 Can you tell me the names of these other people, 
24 these other friends in the business? 
25 A May I ask my lawyer? 
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Sure. 


MANDEL: Off the record. 


MR. 


4 (Discussion off the record.) 


MR. MANDEL: Mr. Buckley stated that since 


Ww 


he does not have the permission of his friends to 


7 mention their names, he would prefer not to mention 
8 their names and I stated that I believe I have the 
9 right to get the names, but for the moment, as a | 
10 courtesy to Mr. Buckley, I would try to work around 


it. 


BY MR. MANDEL: 


13 Q I would like you to think in your own mind 

14 about your friends with whom you discussed your invest- 

15 ments to see if you can come up with an accurate number 

16 of such friends. 
17 PN Three. 

18 Q These friends were all connected with broker- 

19 age houses? 

20 A One was with the brokerage house, that being 

21 my friend at Merrill Lynch in Newark. 


22 One is with an investment advisory house who 
23 counseled me on Westec after the demise of it and the 
24 other I don't know how one describes the firm. It is 
25 not an investment banking firm or is it a normal 
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A By and large, yes, but not overall religiously. 
Q How did you keep your records, your own per- 
sonal recerds of your market transactions? 
A I would let them accumulate until the stack 
got too high, then I would just sit down for a weekend 


and plow my way through it personally. Nobody did at. 


Q What would you let accumulate, the confirma- 
tions? 

A The confirmation slips. 

Q How would you know what stocks to follow in 


the newspaper? 

A Mr. Jordan had spoken to me about them on the 
phone. : 

Q In other words, would you say you knew at all 
times what stocks you owned? 

A Our list wasn't that long. It was heavy in a 
short list rather than light in a long list. 

Q So you would say that at all times you knew 
what stocks you were in? 

A At all times I was almost up to date, 80, 90 
per cent. 

Q Were you interested in any particular indus- 
tries? 

A Not that I can ee I probably would have 
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interest in industries because we had stocks already 

in that industry rather than the other way around. Once 
I was invested in Syntex, I was interested in that 
business. 

Q Did you withdraw money from your stock account 
from time to time because you needed it for living 
purposes? 

A Because I needed it for living purposes, yes, 
or tax purposes, mortgage, if you are including that 
for living purposes. 

Q who did your tax returns? 

A I do my tax returns. 

Q You do them personally? 

A Personally other than one year that Mr. Cook's 
firm did them for me or Mr. Cook's firm reviewed what I 
had prepared in draft to be sure there was no mistake. 

Q During the years 1960 to 1966, did you do 
your own tax returns each year? 

A I can't remember the year Mr. Cook's firm did 
it. Except for the possibility of one year, Yes, I do 
them all myself. 

Q In connection with your tax returns, you had 
the annual job of calculating your long term gains? 


A Yes, sir. 
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Q Your long term losses, your short term gains, 
your short term losses and itemizing them transaction 
by transaction, actually? 

A Transaction by transaction. 

Q And you had records that enabled you to do 
that without difficulty; is that correct? 

A That is correct. 

Q It was a hard job because it was a detailed 
job; is that correct? 

A That is correct. 

Q But you were in control of the data at all times, 
were you not? 

A I had the informe ‘on. I had the information 
available at all times. I would hardly say I was in 
control of the data at all times. 

Q If you weren't, it is because you were doing 
other things? 

A That is correct. 

Q The data was there? 

A The information was there, right. 

Q Was there ever a time in your dealing with Mr. 
Jordan when you had a large indicated profit and you 
felt pretty good about what you were doing over all? 


A As I recall it, the two stocks that I just 
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accounts. I just came across a fifth. Mrs. Buckley's 
cash account. 

No record there. 

Q Did you periodically or intermittently figure 
out the true net value of your accounts in your investment 
position? 

A I would do a rough personal balance sheet 
periodically, usually peak periods one way or the other 
when the margins were really in bad shape or when the 
relative worth of the stock had gotten greater. Twice 
a year at most. 

Q Did you save those balance sheets? 

A No, they were jottings down on pieces of paper 
that were of casual interest to me. 

Q May I see the statements for each account as 
of the end of December 1965? 

May I look at them now? 

A It will be easier for me to get them because 
they are by account. 

Q Please do that. 

A Behind my margin account, there are two other 
accounts called special miscellaneous or something. 

Q Why don't we list for the record the types of 


accounts and we will let the record show that all of 
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examine your own thinking because we know, of cours?, 
your attorney prepared the claim. 

A My attorney piepared it and I commented on it 
and made two or three corrections and this was done late 
last year. 

Q What I am trying to examine now is your current 
thinking. 

I take it when you filed your claim you had 
the idea that Newburger, Loeb or Jordan or somebody, 
Gross & “ompany or somebody had done something wrong 
about your trading in Westec. 

A About my trading in Westec, that is very defi- 
nitely right. I do recall that, if that is what you 


meant by the first question. 


Q What was done wrong in your opinion? 
17 MR. GELB: I object to it. 
18 Q You may answer. 
19 A I had become worried at the financia’ status 
20 of Westec because of some of the wild fluctuations that 
21 would go on and to my eye they didn't seem very rational. 
22 When discussions were held as to this with 
23 Mr. Jordan, he would frequently quote as 4 source, in- 
24 formation he received, I believe, from the publicity 
25 director or PR gal from Westec in Houston. His in- 
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A six month statement--it couldn't have been 


a 


a six moath statement, it had to be their annual report, 


: : J 
f5rmation on this salved my concern. 365 
was issued not.until around May. 


Q Of what year? 


7 
iy A 1966, so this was a 1965 annual report. it | 


seems it had dragged out so long I became concerned 


again-- 


Q You mean they were late in issuing the 1965 an- 


11 nual statement? 
12 
| A Late is a relative thing. They were later 
13 
than most companies issue their 1965 annual reports and 


-? that didn't seem to me to be very proper on the face of 

- it and when questioned, I don't recall the source :f the 

ae information, but Mr. Jordan said to me there being s0 

- many subsidiaries, it just takes a while to close a lot 

my of books and add the thing up and get it all in. 

” I alre talked to a friend of mine, one of the 

- three people I mentioned before and he said in his opin- 

at jon it smelled to high heaven. 

“2 This is as the summe went on. | 
23 I very distinctly rece..1 I was in Wichita, 

a4 Kansas in August of that year. I also had a smaller | 
2s amount-- 
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Q August of 1966? 264 

A Yes. I also had a smaller amount of Westec 
stock at Merrill Lynch, 3,000 shares to be precise. I 
instructed them to sell 500 shares of it based on what 
this man's comments were and also based on some of the 
fluctuations in the stock that continued to go on and 
these being more on the down side as I recall, in the 640s, 
down to in the 40s and I called Mr. Jordan from Wichita, 
Kansas and asked him what the latest information was and 
he said he just talked to the PR gal down in Wichita, 
and the information on the copper mine down in South 
America, I believe Chile, was very, very favorable and 
the initial investigations were very favorable and that 
in his opinion, somebody was trying to drive the price 
down before this information came out such that they 
could get it at a lower price and definitely not to sell. 

Q When was this? 

A Shortly before the cessation of trading. On 
what precise date, I don't recall, but it was not toc 


much before. 


Q This was at a time when you were in Wichita? 
A I was on what we call a field trip to Wichita, 
Kansas. 


Q Would you be able to establish the date of that 
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Buckley 


A No, because I doubt if our company keeps col- 


lect phone call records. 
| 


Q Do you keep a diary? | 
A Absolutely not. 

Q What company were you visiting in Wichita? 

A When we visit, we do field checks, we visit an 


area, test markets, specifically, which was the case. 


Q Go on, please, I am sorry I interrupted. 


A No, not at all. 


So, I had asked somebody else who I was ac~ 


quainted with who said to me he didn't like the situation | 


and I thought that was pretty good advice for Mr. Jordan 
who counseled against it trying to get out of 11,000 
shares of stock which had gone from the low 60s to the 
mid-40s could be done in anywhere resembling a price 
and counseled me against it and the stock closed down. 
It couldn't have been more than four or five 


trading days of the closedown of the stock. 


Q So he thought Westec should not be sold and 
that is where you think he committed some wrong against 
you, is that right? 

A That is where he did what? 

Q Committed some wrong against you. 
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A Where his counsel was wrong, yes. 368 
Q Was it his suggestion you buy Westec in the 
first instance? 
A Yes. 
Q While the Westec went from 3 to 60, did he 


commit any wrongs against you? 


A We sold some stock at 8 or 9. 
Q His counsel then was bad too, is that right? 
A If you make money, I don't know whether one's 


counsel is bad. 

Q What I am trying to do is find out if you feel 
that a registered representative or advisor is a guaran- 
tor that all the decisions will be right? 

A Is a guarantor, no. 

Q You understood, did you not, that if you sold 
Westec, Jordan would get a commission, is that correct? 
A ‘if I sold? Any time he would buy or sell 

stocks he would get a commission. 

Q While you sit with Westec and not selling it, 
he doesn't make a commission? 

A On Westec, that is correct. 


Q You don't claim, de you, that Mr. Jordan was 


acting in bad faith when he told you to hold on to Westec? 


A Was acting in bad faith? 
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were there frequent discussions between you and Jordan 


Buckley 


abot whether you should buy more or sell some? 

A As I said before, I believe at some time during 
that period of time we were buying more. When we stopped, 
I don't remember. Whether there were discussions on wheth- 
er we should buy more or sell some, I just don't recall. | 

Q But there was a year and a half during which | 


there were some sales and during that same period, there 


were some purchases? 


11 A Right. That the account by and large was 


12 definitely on the long side to a considerable degree. 


Q You were accumulating more as time went on? 


14 A Correct. | 
15 Q Your purchases exceeded your sales in number | 
16 of shares? 

17 A Very definitely. 

18 Q But you stopped buying at 14? | 
19 A As I recall. 

20 Q And rode all the way to 60? 

21 A Right. 

ae Q There came a time when I suppose you recognized 


23 you had six or seven hundred thousand dollars invested 
24 in Westec, is that correct? 
25 A I did not have six or seven hundred thousand 
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dollars invested in Westec. I had stock worth six or 
seven hundred thousand dollars cf Westec, but also owed 
a considerable margin balance which diluted the equity. 

Q You corrected me. You were right and I was 
wrong. You had a six or seven hundred thousand dollar 
position in Westec? 

A That is correct. 

Q That position in Westec represented more than 
your total net worth, I suppose? 

A Considerably more. 

Q You were naturally quite interested and per- 
haps concerned with what you cught to do about those 
very large indicated profits, is that correct? 

A That is correct. 

Q Am I right in saying that you began to think 
about whether you should sell Westec long before it 
reached 60? 

A Leng before mn a relative thing, but ae 

Q Let's put it another way. When Westec reached 


20, did it occur to you that perhaps you should sell it? 


A As I said before, I think I sold some around ten, 
so obviously, , 
Q In other words, wouldn't it be fair for me to say 


that at least after the stock hit ten, every week and 
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every month, if not every day, you were confronted with 
the question of whether it wouldn't be wise to sell all 
or some of that stock? 

A Every day is a little overdoing it. Yes, the 
item was very much on my mind with that much of a posi- 
tion. 

Q It is entirely fair to say, is it not, at 
least by the time that Westec was in the 20s and 30s, it 
was very volatile, is that correct? 

A As I recall, yes. 

Q and its price did not seem to bear in any 


conservative relationship to its earnings, isn't that 


correct? 

A As it turned out to its real earnings-- 

Q Never mind the real earnings. The reported 
earnings. 


A Whatever they call it, the ratio was pretty 
high, if that is what you mean by your question. Yes, 
I guess you are right. 

Q You were aware at all times of the price earn- 
ings ratio of Westec? 

A I would hardly say I was aware of it at all 
times. It seemed to be higher than what would be a 
conservative position of the company. 
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Q To be brutally frank about it, you knew and 
intended that the Westec situation was a speculation? 

A That is correct. 

Q In fact, like Syntex, it was one of the well 
known and volatile speculations of that era; is that 
right? 

rN Of that era, I think Syntex was going on for 
a considerably longer period of time than Westec was. 
If you mean within that year or two, I guess that is 
right. 

Q You were trading in Syntex within a year or 
two at the same time? 

A That is right. 

Q Which was another speculation? 

A Yes. 

Q I take it that you consulted with Jordan and 


Jordan consulted with you periodically about whether it 


would be wise to sell or buy some Westec? 


A I think that is a reasonable assumption. 

Q Do you recall? 

A I can only conclude I must have with a position 
that large, I would have been foolish not to, but my 
kind doesn't work that way, do I sit down and talk with 
somebody about a stock once a day or a week or whatever 
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the occasion may be. I imagine we had conversations 
ahout it. 

Q Was there an occasion when he told you to buy 
Western Equities when you did not want to? 


A I don't know the answer. 


Q When you had that large position, ‘ou investi- 


gated Western Equities in other ways other than by ask~ 


ing Jordan questions; isn't that correct? 

A I asked questions of my acquaintance at Merrill 
Lynch whether they thought of it and it was just a wild 
speculation. No printed reports if that is what you 
mean. 

Q Did you ask anybody else? 

A The second party that I referenced before when 


the earnings report came out. 


Q Which firm was that, did you name the firm? 

A No. 

Q This is another registered representative? 

A No. Earlier I mentioned three people and said 


I would just as soon not mention then. 

Q You mentioned the name of another organization. 
Falkner, Dawkins. 

A It was not them. 


MR. COOK: There was a third individual 
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whose position he was not entirely clear and whose 
firm he worked for was not clear. 

Q The third one is in a stock brokerage firm? 

A No, an investment advisory firm. 

Q You spoke to him about it? 

A When the 1965 earnings report came out and he 
said he would take it home and look at it or read it on 
the train and give me a call. 

Q Then what happened? 

A He said he thought the balance sheet looked very, 

| 


very suspicious and he would be very much concerned about 


maintaining a position in that stock. That is as the 


14 summer started to go. 

15 Q And you still did not sell any? 

16 A That is when I started to question Mr. Jordan. 
17 Q The stock was then 50, down from 60, roughly, 


18 or 40? 


19 A I think it was still on its way up to 60, asl 
20 recall, because it wasn't really until August. 

21 Q That it began to move down? 

22 A Yes. 

23 Q Did you ever do any other investigations and 


24 think, because if you don't think of it, I will try to re- 
25 fresh your recollection. 
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Before the stock closed? 


Yes. 


No, but I have since the stock closed. 
Let's talk about before the stock closed. 


6 A I am sorry: It was at breakfast. 


7 Q Tell me about ‘hat. | 


8 A Mr. Jordan said that the public relations gal 
9 and Mr. Hall were going to be in town and he would like 


10 me to join him for breakfast with these people including 
11 some other registered representatives or research people 
12 and we had breakfast. 

13 Q Who is Mr. Hall? 


14 A The ex-president of Westec. 


He was the president of Westec at that time? 


15 Q 

16 A Yes. 

17 Q So you had breakfast with Mr. Hall? me | 
18 A And 75 or 20 other people, as I recall it. | 
19 Q where was that breakfast held? 

20 A In a New York hotel. 

21 Q The Plaza? 

22 A Yes. 

23 Q It wasn't a personal breakfast? 

24 A No. What normally happens at these informal 

25 breakfasts, I don't know, I assume it was conducted 
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similar to what is typical. 

Q And the purpose of it was for Hall to report 
to interested people about his company; is that right? 

A My impression was it was more for people that 
would possibly be interested in getting a look at Mr. 
Hall to see what he was like and listen to him talk. Mr. 
Hall reported nothing as far as financial data. 

Q Maybe I will refresh your recollection about 
that, too. 

About when did that breakfast take place? 

A I don't remember. I think it is the early summer 
or late spring of 1966 because--I just have an impression 
of it being overall warm. Somewhere in that period of 
time. 

Shortly before trading was suspended in Westec? 
Shortly before? 

Q Yes. 

A I am under the impression it was at least six 
to eight weeks before. 

Q I will confess that the word "short" is 
rather ambiguous. Six to eight weeks as Mr. Gelb points 
out is a lot more definite and precise. 

Were you thinking of buying more Westec at 
that time? 
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ya A No, I was concerned with the position. 


Q And Mr. Jordan invited you over so you might 
get some information to help you make a decision, is 
that right? 


6 A More to get an impression of Mr. Hall than 


to get any definite information. He didn't know what 


Mr. Hall was going to talk about, I assume. 


9 Q Why would you want a personal impression of 

10 Mr. Hall? You weren't going to cast him in a movie, I 

11 take it? I don't mean to be sarcastic. 

12 A How the man held himself, what he taiked about. 
13 Q Because that would give you-- 

14 A A little better feeling of trust of a company 
15 down in Houston, Texas that I knew nothing about in which 


16 I had a half million dollar interest. 


17 Q After you met Mr. Jordan, did you speak to 

18 Mr. Hall? 

19 A I may have shook hands with him. 

20 Q What did you feel after that? 

21 A I felt better having met the president. It is 
22 a very impersonal reaction. Nothing to do with facts. 
23 It is opinion, it isn't fact. 

24 Q Did that have any effect on whether you sold 
25 or didn't sell? 
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I must have talked to him about the stock, ‘ut do I re- 
call what it was about or what advice was received or 
given, I do not, other than the Wichita conversation I 
had with him which was to sell. 

Q When was the Wichita conversation? 

A I believe two or three or four trading days 
before the stock was closed down. 

Q Am I putting it fairly when I say this: 
That you feel the bad advice Jordan gave you, that you 
are complaining about in connection with Westec, was 


given in this Wichita conversation, is that correct? 


A That is correct. 

Q That is one conversation we are talking about, 
right? 

A That one conversation? 

Q Yes. 

A Yes. 

Q Since we have it down to that, would you please 


tell me as accurately as you can, and believe me, I am 
assuming that you ought to be die give it to me 
verbatim, but as accurately as ou can, to the best of 
your recollection, what he said and what you said in the 
Wichita conversation? 


rN I called him long distance which I rarely had 
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occasion to do because the stock had ucted quite poorly 


for about four or five trading days before that, quite 
poorly from the low 60s to the mid-40s, perhaps. 
I called him and reminded him I had this 


opinion from this gentleman downtown who had taken a look 


a: the annual report for 1965 that he thought the balance 


sheet smelled. 


Q Dia you tell him the name of the man? 
A I just don't recall. I suspect it wovldn't 


have made any difference unless they knew each other. 


Q You don't want to state the man's name? 


A No, I don't. 

MR. COOK: Off the record. 
(Discussion off the record.) 
A His name is Clancy, Dick Clancy of Nelson 


Schannon. The name of the firm is Schannon-something 


and Clancy, so I can't tell you what the first name ie to 


look up in the phone book. This man runs an investment 


advisory house and it is a well thought of house ena I 


respect Mr. Clancy personally. 


I reminded Charlie that the stock was perform- 
ing poorly and I told him since the stock was performing 


poorly, maybe there was some” hing about Mr. Clancy's 


comment about the balance sheet smelling about to come 
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out and I thought it was about time to sell the stock 
and what did he think. 

I told him of the 3,000 shares I had at Merrill 
Lunch I had sold 500 of those based on that same informa- 
ton and Charlie said, "I just talked to Betty," the PR 
girl, and he was of the opinion that somebody was 
trying to drive the stock down because the information 
that was about to be forthcoming, this alleged copper mine 
in Chile, would be announced in a very short term and. 
initial information looked good and this was not the 
time to sell, period. I said, “All xvight.” 

Q Can you give me at this point any kind of re- 
capitulation as full as you can of what he said the PR 
girl had said to him? 

A That they would have an announcement forth- 
coming in the faicly near future about initially positive 
drillings from this copper mine in Chile and that that 
information was starting to get around and they thought 
some people were selling to be able to buy at a lower 
price than they would be able to buy a week, two weeks 
prior to the announcement. 

Based on this information from her with whom 
he had been in contact, most of that spring and most of 


that summer, I continued to follow his advice. 
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Q And I suppose that you still have your canceled 


check? 


A I suppose you're right. 


Q And you still have the stock certificate? 

A Yes, I do. 

Q Was that dated February 12th and issued on 
February 12th? 

A I believe it's February 11, 1971. As I say, I 
am not sure whether it was after spate see not. I was 
trying to be exact, The check is dated February llth, 

The stock certificate is most probably dated February 11th 
also. 

Q Can you answer definitely that you saw the list 
of proposed stockholders at least some time before Febru- 
ary llth? 

A I already did say that. 

Q So, we can take that as a refinement of the 
statenent a month before or a month after, It wasn't 
after February llth when you first saw the stock? 

A I thought my statement was it was within a month . 
of February ist, in answer to your question. 

Q Fine, Now, let's get back to that conversa- 
tion--I think you said the conversation was on February 


11th? 
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And I take it that~-- 
Excuse me, I was not a party to that re- 
organization, I was not a signatory to any agreement. 
Q Okay, I accept that. You had an interest in 
the reorganization because you acquired stock in the 
new entity, is that right? 
A- Only if completed. 
Q I agree with that. Now, I take it that the 


possibility of a reorganization of this nature was dis=- 


cussed for some period of time prior to the actual tak- 


ing place of the reorganization, am I right? 

rs That's correct. 

a] When is the first time you heard of the pro=- 
posal to reorganize the partnership and to create a 
corporation? 

MR. GELB: Mr, Mandel, I am going to per= 
mit the witness to answer this question but we are 
treading very close to the line of the lawyer-client 
relationship and as you know== 

MR. MANDEL: We will discuss that when you 
actually object to a question. 

MR, GELB: I just want you to know that it’s 


coming, 
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MR, MANDEL: All right. I am bracing all 


my muscles, 5 


a moment, please? 
MR, GELB: Sure, 
(Witness and counsel confer.) 


MR. GELB: Would you read back the question 


please, 
(The question was read.) 
A September 1970, approximately. 
Q And in what way did this come to your attention? 
A During a discussion with Mr. Fred Kayne. 


Q And what did Fred Kayne say to you and what 
aid you say to him?, 
A- We were discussing my employment with Newburger, 


Loeb in New York. He indicated to me that there was a 


possibility that a qroup that he was putting together would 
be able to acquire substantial assets of the partnership 
and possibly reorganize the partnership. 

Q Did he indicate who the other people in the 
group might be? 

A I don‘t recall. I don't believe so. 

Q Did Kayne indicate to you that at that time if 


you went to New York and worked for the corporation, there 
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might be a place for you--I mean worked for the partner= 
ship, there might be a place for you in the corporation 
when, as and if it came about? 

A Yes. 

Q And was that one of the inducements for your 
moving to New York? 

A Yes. 

Q Do you have a close personal relationship with 
Kayne? Are you friends? 

A Yes. 

Q And have been for how long? 

A Since September 1970, 

Q And did Kayne tell you anything about, in 
September of 1970, in your discussion in California, did 
Kayne tell you anything about why Newburger, Loeb might 
have to reorganize? 

A Vague references to capitrl problems. 


Q Was there any talk of new money in that con- 


versatio: in September of 1970 between you and Kayne? 


A No. 

Q Were the names Risher and Muh mentioned? 

A They may have been. I don't recall, They 
wouldn't have meant anything to me. 


Q you didn't know them? 
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(Mr. Gelb and the witness 389.) 

MR, GELB: It's my understanding, Mr, Mandel, 
that Mr, Berkcwitz was working for the corporation 
at this time and as such, the discussion with Mr. 
Persky would be privileged. 

MR. MANDEL: No discussion with a person 
who is not a client or==- 

MR, GELB: I said Mr. Berkowitz was work= 


ing for the corporation and Mr. Persky was repre= 


senting the corporation. 


MR, MANDEL: He said Mr. Persky was not 


representing the corporation. 

A I did not say that. You said in reference to 
discussions concerning Charles Gross=-<-the arrangement to 
transfer assets ees Gross, You didn't sak me=-~ 

Q One moment. I asked you abovt meetings which 
were attended by Persky and yourself and partners and 
others, is that correct? 

a In which the matter of Charles Gross‘ transfer-= 

Q Was discussed, yes, and you said Persky was 
present at those meetings not representing the partner=- 
ship but representing Aixala and the corporation. 

aR That's correct, 


Whom were you representing at that time? 
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A I was representinc Newburger, Loeb & Co., Inc.-- 
Q The partnership? 
A Inc. 
Q You were representing the corporation? 
A Let me finish my answer, please. And I was 


representing the —_——e as an employee of the partner= 
ship. 
Q As an attorney of the partnership, is that cor= 


rect? 


A As an employee and attorney. _ 
Q Were you employed in any capacity other than | 
as attorney? | 
| & No. | 
Q And you were on the payroll ot the partnership 
in January and February of 19717 
A Yes, that's correct, | 
Q And you attended meetings in which the oaytnere | 
ship was negotiating wita the corporation, is that correct?) 
A That is not correct. 
Q well, let's talk about these meetings a little 
more precisely, Did you attend a meeting at which 
partners were present? 


A Yes, 


Q And at those same meetings was Mr. Persky present; 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, N. Y. 10038 * WOrth 4-3567 


~- so ~ ~ - “7 


Berkowitz $87 7 


Donoghue if she didn’t go along with the scheme? 


| 
| 
3 | A Not that I can recall. 
4 | Q Did anybody say in these discussions that there : 
| 
b | might be some basis for not paying her if she refused to | 
| 
6 | - go along? | 
7 | A As I recall, the only discussion was that money 
8 | of Jeanne Donoghue was not due out at this point in | 
| | 
} 


time, There was a six months’ notice of withdrawal and 


the six months had not expired, 


11 @ Was there any discussion as to whether the 


termination of the partnership in active business through 
the transfer of assets would accelerate the time when 


she was entitled to her money? 


18 A There was no such discussion, to the best of 
my recollection, that I was a party to. 
17 Q Was there any discussion as to the question 


cd wheter it was legally proper to make a proposed 


19 transfer of assets without the consent of Jeanne Donoghue 


or Mabel Bleich? 


. 21 A Yes, there was discussion. 


Q What was the substance of that discussion? 


23 MR, GELB: During these third-party con- 
versations? 


THE WITNESS: Yes. 
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What was the substance of that discussion? 
Whether it was proper. 
Did you say anything about that question? 
NO. 
Did you have an opinion as to that question? 
No. 
Did you ever do any research on that question? 
NOs 
Did you rely on somebody else's legal opinion 


in connection with that? 


A Yes, I did. 


Q Whose opinion? 

A I relied on one, the advice of Rosenman, Colin, 
Kaye, Petchak & Freund that such an opinion would be 
rendered, 

Q Was such an opinion rendered? 

A Such an opinion was not rendered and there 
was an opinion rendered in that regard by Finley, Kumble, 
Underberg, Persky & Roth. 

Q Was that a written opinion? 

A I believe so. 

Did you see a copy of that? 
I believe s0. 


Do you have one here today? 
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A No, I don't, 

MR, MANDEL: Do you have it here today? 
MR. GELB: No. 
Q What was the date of that opinion? 
A I assume February ll, 1971. 
The opinion as I recall dealt with the trans- 
fer of assets as a general matter. 
MR, MANDEL: Will you produce that opinion? 
MR, GELB: We will look into it. You 

will know tomorrow. 

Q When was the first time the question came up 
as to the right and power of the corporation to transfer 
the assets? . 

A It's very difficult to determine. 

Q About what mth? 

A February, January, February, late January, 
February. 

Q Now, who on behalf of the Freund firm vouch- 
safed an opinion that this was possible? 

A Their newest partner, First it was Ambrose, 
whose name I can't recall either. 

MR, GELB: Miles Ambrose, 
A Ambrose, I never knew the last name. An 


elderly gentieman,. 
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Q Is he the one who vouchsafed an opinion that-- 


A He was party to--he was the representative fcr 


quite a period of time of the Rosenman firm on behalf of 


Paul Burack,. 
Q Now, whom did the Rosenman firm represent at 


the old partnership. 
4 
| 
| 


that time, Certain individual partners, did they not, not 
the partnership, is that correct? | 


A They represented the partnership and some in- | 


dividual partners, 


Q I thought you said you represented the partner=- 
ship? 


A I was in-house counsel. 


Q So you and they together represented the partner- 
ship, is that correct? . 

A They were the representatives of the partner=- : 
ship. 


Q And they oraily stated an opinion that the 


the limited partners, is that correct? 
MR. GELB: Are these third-party conversa=- 
tions because if this is just on the basis of lawyer= 
client, then I must object, 


THE WITNESS: These conversations were in 
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front of the entire group. 

MR, GELB: Very well. 

A And they indicated at that point that they 
would render an cpinion at the closing that the transfer 
could be legally made by the partnership. 

Q And were you present at the closing? ‘ 

A Yes, I was, 

Q And what happened at the closing with regard 
to that opinion? Why didn't they render the opinion? 

A I can't speak fox them. 

Q Were they asked for the opinion? 

A I believe s0. 

Q What did they say? 

A I don't recall. I don't recall--I wasn't party 
to the discussion as to when they determined they would 
not or couldn't render such an opinion or such a broad 
opinion or what opinion. 

I am not sure why they wouldn't render 1%, f 
don't know the answer. 

Q Who were those discussions between? 

A My assumption is between Mr. Burack, Mr. Persky 
an@ Mr, Bambergere 


Q Who is Mr, Bamberger? 


A partner at Finley, Kumble, Underberg, Persky 
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3 | Q “nd these discussions took whe at the closing, 
4 is that correct? 

5 A Yes, 

6 c Were representatives of the limited partners 

7 present at tie closing? 

8 A Yes, 

: 9 Q Were representatives of the subordinated lenders 
10 present at the closing? 
ll A Yes, 

12 Q Did you ask whether the unwillingness of Burack 
13 or the Rosenmar. firm to give such an opinion was based 


14 upon their doubt that the transaction could legally be 


15 affected. : 

16 MR, GELB: Did he ask whom, in whose 

17 . presence? 

18 Q Did ycu ask anybody? 

19 . MR, GELB: I can't let him answer that | 

20 question and I don't know what the answer is, 

21 Q pia you ask anybody other than one of your elionte? 
a 22 MR. GELB: Ox counsel for any of your clients? 


A No. 


You did not discuss this matter with Mr. Burack 


Q 


at the closing? 
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2 | MR, GELB: I added the caveat of counsel, 
3 | | A No, I don't beliave I did. 
4 | Q Did you discuss this matter with Mr, Pereky? 
F 5 | A Yes. 
| 6 Q And what was said between you and Mr. ©=rsky? 
q MR, GELB: Don't answer that question, 
8 3 MR, MANDEL: Let's see why you claim his 
: 9 conversations with Persky were confidential. 
10 Q First, was Persky a party who had an interest 
11 in the corporation? Did he acquire any stock in the 
12 corporation? 
13 MR, GELB: Does he have any now or did he 
14 have any then? 
15 MR, MANDEL ¢ NOe 
16 Q Did he acquire any on February llth? Was he 
17 | one of the principals acquiring stock at the closing or 


18 in connection with the closing? 


| 19 A NO. 
20 Q Did.Persky represent Aixala at the closing? 
21 A Yes. 
( = Q Aixala was not your client, is that correct, at 
23 no time? 
A Mine personally? 
24 E - 
25 Q Yes, your client. 
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No. 
pid Persky represent the corporation? 


Yes, 


pid Persky represent the partnership at the 


As special counsel. 
He did represent the eopecetion and the partner- 
ship and Aixala? 
A He . :presented the partnership as special 
counsel, 
Q Whom did you represent at the closing? 
A I represented the corporation. I guess I 
represented myself and I represented the partnership. 
Q Now, when you had your conversation with Persky, 
which hat were you wearing? 
MR, GELB: How can you ask such a ques@~ 
tion? 
Q All the hats? You had that conversaticn on 
behalf of yourself as an individual, is that correct? 
A I can't answer that question, I just don’t 
know. 
Q You don't know whom you represented at that 


moment but you claim the privilege, is that correct? 


MR, GELB: He said he can't answer the 
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3 question and I frankly don't blame him. 
3 MR, MANDEL: Look, you have to lay the 
a foundation for the privilege. I don’t have to lay Les) 
5 | MR, GELB: I don't have to do any such 
6 thing. I am only here to attend the deposition and 
7 protect my client's interests, This isn't my 
8 opportunity to lay a foundation for anything. 
‘ 9 A As counsel for the corporation, the question 
: 10 was asked of Mr, Persky. 
11 Q You asked Persky as counsel for the corporation? | 
12 A No, inmy.’ capacity as counsel, 
13 Q With regard to the propriety of consummating ‘ 
14 this transaction without the consent of the limited 
15 partners and Mr, Gross, is that right? 
16 A- Noe No, not at all. 
‘ . Cy Q What was it? 
18 A The question was raised as to why the Rosenman 
19 firm was not rendering the opinion. 
20 MR, GELB: We are harking back to your 
21 original issue. 
\ 22 A There was no discussion of the issue of why they 
23 weren't, The opinion was a very broad and general one. 
24 I don't know the basis for Rosenman's not writing the 


25 opinion, As far as I know, it had nothing to do with 
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Mabel and Jeanne or Chariie. 

Q Well, you asked Persky why they would not render | 
the opinion, is that correct? 

A Yes, I believe I did, 

| MR, GELB: I am going to object to the 
question and move to strike the answer on the grounds 
of privilege and hope we won't get into it any 


further, 


Q In what capacity on Persky's part, did you ask 


that question? Who did you think you were asking it of? 


A Counsel for the corporation. 

Q The opinion letter that Persky did sign was 
that signed as counsel for the corporation or was that 
signed as counsel ¥on the partnership? 

MR, GELB: If you recall. 

A I believe, to the best of my recollection, it 
was sicqned as special counsel to the partnership. 

MR, GELB: Mr, Mandel, it's getting to be 


after 12:30-=- 


MR, MANDEL: You told me you could jo until 


MR, GELB: Wait a minute. I understand we 
have a session again tomorrow morning. 


MR, MANDEL: We may not. 
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Q You did not know that there were efforts to 


get their consent? 


A No. 


6 Q Did anybody ever ask you whether you thought 
that the capital of Mrs. Donahue and Mrs. Bleich should 


be returned to them? 


9 ; THE WITNESS: Will you repeat that, 


11 MR. MANDEL: Read the question. 

12 (Question read by Reporter.) 

13 A No. 

14 Q Are you aware that as of this day the capi- 

15 tal of Mrs. Bleich and Mrs. Donahue has not been returned 

16 to them? | 

17 A Yes. 

18 Q Are you in favor of returning that capital 

19 to them, or of not returning the capital to them? | 

20 MR. GELB: Don't answer that. 

21 He can't answer that question. 

22 MR. MANDEL: Why not? 

23 MR. GELB: Because that is improper. 

24 There is a position that has been taken to the | 

25 contrary in the lawsuit. Whether he is in favor 
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of returning it to them or not -- 

MR. MANDEL: Are you saying it ix: 
irrelevant, and are you instructing the witness 
not to answer? 

MR. GELB: I will assert an objection 
to the question. 

(Addressing the witness) Answer it if 
you want, if you can. 

However, it is improper in form. 

THE WITNESS: Will you ask that ques- 
tion again? 

MR. MANDEL: Read the question. 

(Question read by Reporter.) 

A I am in favor of not returning the capital. 

Q Do you know of any claim that the partner- 
ship had against Jean Donahue? 

A No. 

Q Do you know of any claim that the partnership 
had against Mabel Bleich? 

A No. 

Q As far as you know, Mr. Stern, did Jean 
Donahue ever commit a wrong against the partnership? 

A No. 


Q As far as you know, did Mabel Bleich ever 
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commit a wrong against the partnership? 


Stern 


A No. 


Q What is the basis on which you favor not 
returning the capitals of Mabel Bleich and Jean Donahue? 
MR. GELB: Objection. 
You can answer the question. 
THE WITNESS: Will you repeat it, 
please? 
MR. MANDEL: Read the question. 
(Question read by Reporter.) 
A That they asked for special treatment which 
none of the other limited partners got. 
Q Did you ever ask anybody whether Mrs. Donahue 
and Mrs. Bleich had a right to have their capital 


returned to them? 


A No. 

Q That is true as of this date, is that correct? 
A Yes. 

Q When Charles Gross withdrew as an active 


partner, did the corporation bring any litigations or 
arbitrations against him? 
a I don't know. 


MR. MANDEL: Excuse me. Strike that. 


Let me start again. 
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Q Have you made any investigation of that 


A I have no personal knowledge. 


allegation, as of this day? 

A No. 

Q Have you‘asked anybody else to make such an 
investigation, as of this day? 

A No. 

Q Are you an equity holder in the corporation, 
Newburger, Loeb and Cc:.pany, Inc.? 

A Yes. 
Q What kind of securities do you hold? 
A Second preferred stock. 
Q Have you taken a position as to whether or not 
Charles Gross's capital should be returned to him? 


A I personally? 


Q Yes. 

A No. 

Q As a stockholder, have you taken. such a 
position? 

A No. 

Q In making the agreement of February 1971, 


did you have an understanding as to whether or not 
Gross‘s capital would be returned to him? 


A No. 
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2 Q Didn't you know when you made that agreement, 


4 position that Gross's capital should not be returned 


3 Mr. Stern, that the corporation was going to take the 


to him because he demanded unequal treatment? 
Yes. 


And you were in favor of that, too, were you 


Right. 
Because you felt he had no right to demand 
unequal treatment, is that right? 
A Right. 
Q And as of today you think his capital should 
not be returned because he demanded unequal treatment? 
A Yes. 
Q And you discussed this with your partners, 
did you not? 
A | Probably. 
Q You know you did; did you not? 
I don't know. 
Q Were you the originator of the idea that 
Gross pee not get his capital back because he 
demanded unequal treatment? 


A No. 


Q You were not? 
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Somebody else originated that idea? 
Right. 
One of your partners, is that correct? 
(No response. ) 
That is correct, isn't it? 


I don't know if it was one of my partners 


or the corporation. 


Q 
that idea 

A 

C 

A 

Q 

A 
There is 


Q 


But at any rate, somebody else communicated 
to you, is that correct? 

Yes. 

And you went along with it, did you not? 
Yes. 

Enthusiastically, did you not? 

You go along with something or you don't. 
no enthusiasm involved. 


At least, you wouldn't say you went along 


with it reluctantly? 


A 


Q 


that idea that you signed the agreement of February of 


1971, is 
A 


Q 


Buckley situation? 


No. 


And it was on a basis of your agreement with 


that correct? 


Right. 


Have you ever heard anything about 4 so-called 
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Q Why didn't you deman dthe money from Buckley? 


MR. GELB: Him , personally? 
MR. MANDEL: Yes. 

A We had repeatedly, but we never got any. 

Q Did you handle that personally? 

A Iwas in on the discussion. 

Q Who spoke with Buckley or Buckley's lawyers 
when the demands were made? 

MR. GELB: To the extent that he knows 
about the demands. 

A I think I did. 

Q All right. Did you speak with Buckley himself, 
or with his attorneys? 

A With Buckley. ‘ 

Q And when did these discussions taxe place, 
approximately? 

A That I can't tell you. 

Q All right. And what was the substance of the 
discussions? I take it you told Buckley that his 
account was grossly under margined; is that right? 

A Right. 

Q And that re owed the firm money? 

_A Right. 


Q Is that right? | 
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— A Right. 

3 | Q And that under the Stock Exchange rules he had 

4 to pay up right away, up to the margin point; is that 

5 | right? | 
6 A Right. 

9 | Q And what did Buckley say? 

8 A I don't remember that conversation specifically | 
9 at all. I remember a conversation, but I don't } 
10 remember what Mr. Buckley said. 
. Q Did you have only one such cenversaticn with him? 
12 A Only one that I can remember. 
13 Q You can only remember one conversation. 
14 And I take it that this conversation occurred 
ns about the time when trading in Westec resumed; is that 
“ right? 
ms A Right. 
“a Q Do you recall that Buckley asked you not to 
‘. sell out the Westec but to wait, because he thought it 
ue would go higher? 

A I don't recall any opinion of Buckley. 

" Q So it was your opinion tiat you should hold 
i the Westec until it went higher? 

3 


A He threatened to go bankrupt. 


Q You remember that? 
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I remember that. 


Q He said he couldn't pay. He was unable to pay? 


A Right. 
Q And he said that if you pressed him, he 
go bankrupt? 


A Right. 


Q Did he say anything else? 


A That is all I remember. 


Q Did he, at that time, assert a claim that his 


A Not to me. 


© All that he said to you was that he couldn't 
pay up, aad, if you pressed him, he would go vankrupt; 
is that right? 

A Right. 

Q Di* he say to you that if you would make a 


10 
account had been churned? 
| settlement with him he might be ablz2 to get some money 
i 


18 
| from his father? 
19 
A Tt don't recall that specifically. We knew he 
20 
had a very wealthy father. 
Fe 
| Q But in his discussion with youyou 7idn't 
22 | 
raise the question of getting any money from his fat.:er 
23 
to make some kind of settlement? 
24 
A No. 
25 
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Q And you believed that Buckley was out of money, 
did you not? 

A What was that question? 

Q What? 

A What was your question? 
Q And you believed Buckley, when he said he had 
no money and he would go bankrupt if you pressed? 

A Yes. 

Q And that is why you did not institute suit or 
arbitration against him; is that correct? 

A Right. 

Q And that is why you didn't sell out the Westec 
but held it in the hope that it would go up higher; is 
that correct? 

A Yes. 

Q And that was done by you on your own respon- 
sibility; is that correct? 

A No. I don't remember what partner I discussed 
it with. 

Q You did discuss it with or: of the general 
partners? : 

A Yes. 

Q Who agreed with you? 


A Yes. 
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Q And that partner was not Charles Gross; is that 


correct? 


A Right. 


Q Now, you are aware ultimately some kind of a 
settlement was made with Buckley, are you not? 
A 


Q 
A 


Q You were not consulted in connection with the 


settlement that was made with Mr. Buckley in December 


of 1970 or in early 1971? 


A No. 


Q And to this day, you know nothing about the 


nature of it? 


15 
A Right. 
16 | 
17 Q When was the first time you heard that Buckley 
18 was now making a new claim that there was some churning 
19 in the account or that somebody had done some wrong to 
him? 
20 
_ MR. GELB: If he ever heard it. 
Q Let me put it to you that way--this way: As 
22 
a of today, have you ever heard that Buckley made a claim 
| that his account had been churned? 
24 
A No. 
25 
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2 | A Iwas never in any discussion that involved how 

3 Charles Gross should be treated. 

4 Q Now, were there certain securities held in the 

5 partnership name,so-called in-kind securities, that 

6 were really held by the partnership for the partners? 

7 A Yes. 

8 Q Yes. 

9 And can you tell me what some of those 

10 securities were? 

11 A No. ‘ 
12 Q Were there some warrants that were held by the | 
13 ep creatiie for the partners? 

14 A Yes. 

15 Q Can you name some of those warrants? 

16 A The only one I can recall, Geon. G-e-o-n. 

17 Q The Geon warrants. 

18 Now, did you own some of the Geon warrants 

19 | that were held in the partnership name? 

20 A TI presume so. 

21 Q Yes. Do you remember what happened to your 

_ Geon warrants in the end? 

23 A They were--they went to the corporation together 
. with all the other assets. 

25 Q You signed them over to the corporation in the 
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deal that was made in January or February of 1971? 
A Right. 
Q Did you know you were signing over ticse war- 
rants as part of the deal? 
A Well, in that the deal, as I understand it, 
included whatever assets there were, in Newburger, Loeb 


€ Company partnership. They were virtually worthless 


at that time. 
Q So you were willing to sign them over along 


| with the assets that belonged to the partnership; is 


| that correct? 

| A Yes. 
14 | Q And you also voluntarily transferred at that 

| time all of the other in-kind securities that you owned, 

but that were being held in partnership name; is that 
right? 
A Yes. 

| Q Yes. 
H Did you presume to assign away Charlie 


Gross' in-kind rights, too? 


: a MR. GELB: I object to the form of the 
a questic. as to what he presumed. 
die can answer it. 
24 
25 


| it also calls for a conclusion. 
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27 Answer it. 
| A Repeat that question. 


| Q Did you presume to sign away Charlie Gross' 


4 

5 rights to his in-kind securities, which were held for 
6 | him in the partnership name? 

7 | A To the best of my recollaction, 211 of the 

8 assets of Newburger, Loeb & Company were seld to the 

9 corporation. 

10 And if Charles Gross' capital was pai: of it, 
11 I suppose yes. 

12 | Q Did Mabel Bleich have any in-l:ind ownership of 


13 securities, including the Geon warrants? 
14 A She was a limited partner. 
15 Q Yes. 
16 Did she have any ownership of in-kiad 
17 securities? 
18 A That is a legal question. 
19 Q You don't know the answer to that? 
20 A No. 
21 Q Okay. That is all. 
22 How about Jean ''onahue? The same answer? 
23 A Yes. Limited partner. 
24 Q How about your son, Robert Stern; did he have 
26 any ownership of those securities? Dia he own some of 
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- A I believe there was a provision in the earlier 

3 draft to that effect. 

4 a) And, is it correct that it was contemplac.u and 

5 understood that this opinion would be furnished by your 

6 firm, representing the seller? 

7 A Well, I don't know what you mean by contemplated 
8 and understood. The provision called for the rendering of 
9 an opinion. 

10 Q By attorneys? 

il A By the attorney for the transferor. 

12 ) And you were the attorney for the transferor-- 

i> A That is correct. | 

14 Q (continuing)-- at that time? 

15 A That's correct. 

16 Q Did a time come when there was a discussion be- 

47 tween you and anybody else as to whether or not your firm 

18 would render such an opinion? 

19 MR. ABRAMS: Anyone else? 

20 MR. MANDEL: Anybody else. 

LF 21 MR. ABRAMS: I think you ought to clarify 
, 22 who. 
23 MR. MANDEL: = I am asking anybody, and it's 
24 a "yes" or "no". I am not asking for the content of 
25 the discussion. 
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2 | MR. ABRAMS: Even whether there was a dis- 
| 
cussion raises a question of privilege. 


4 MR. MANDEL: And you are raising an objec- 


6 MR. ABRAMS: When you are asking this | 
question, if at that time when you are asking him if 


there was a discussion, if Mr. Burak and/or his firm 


were at that time representing the partnership, if 


tnat is the time you are talking about, then we object 


on the ground of privilege and request the witness not 

to answer the question. 
13 MR. MANDEL: And I will clarify the record. 
14 Q I take it, Mr. Burak, that you say you will not 


enswer my last question because of the objection raised by 


Mr. Abrams; is that right? 


| 
A If Mr. Abrams' objection is that the question ss 9 
for an answer which is privileged, I will not answer that | 

| 


assume that he is raising it on behalf of the former client. 
Therefore, I feel it is inappropriate for me to answer the 


question. 


MR. ABRAMS: Just for edification--off 


24 the record. 


25 (Discussion off the record.) 
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Q Mr. Burak, did you at any time have a discussion 
with anybody other than your client, about whether your 
firm would render an opinion in connection with the traris- 
fer? 

MR. ABRAMS: I object to that question. 

When you use the phrase "other than your client", I 

don't know, that is subject in itself to a question. 

MR, MANDEL: Do you object on the ground 
of privilege? 

MR. ABRAMS: Object on the ground of 
privilege. 

Q Did you at any time have a discussion with the 
attorneys representing parties other than your client, as 
to whether you would render such an opinion? 

MR. ABRAMS: I object on two grounds: One 
on form, and a second on the ground of privilege. 

Q Did you have a discussion with the attorneys rep- 
resenting the buyer at any time as to whether you would 
render an opinion? 

MR. ABRAMS: I object on two grounds: One 
on form, and on the ground of privilege. 


Q Did you have a discussion with--let's put it on 


the record. May we take it that any question objected to 


on the ground of privilege by Mr. Abrams, you will not answe 
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so that the absence of a response from you can be taken as 
a refusal to answer; is that correct? 
A That is correct. 


MR. ROTH: May we just take a minute be- 


tween ourselves? 


(Discussion off the record.) 


THE WITNESS: Correct to the extent that 
the privilege is being raised on behalf of the partner- 
ship, our former client or any other former client. 

Q Did you have any discussions with Mr. Persky as to 


whether your firm would render an opinion? 


MR. ABRAMS: Could you tell us as to what 


time period you are covering, or when? 


MR. MANDEL: In January or February of 
1971. 

MR. ABRAMS: Subject to further considera-' 
tion, at this point I object on the ground of privilege 

MR. MANDEL: Let me make the record clear. 

Mr. Abrams, you say you cbject on behalf of 
the Newburger, Loeb & Company partnership? 

MR. ABRAMS: And the parties. 

MR. MANDEL: And to a discussion between 
Mr. Burak, who is the attorney for the Newburger, Loeb 


partnership and Mr. Persky, who was an attorney for the 
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buying corporation; is that correct? 

MR. ABRAMS: I object on the ground of 
privilege, on behalf of the partnership. And without 
going into all the details, I don't think it's necessar} 
but I am taking objection on the ground of privilege. 

And I don't agree with your characterization 
of the, necessarily of your characterization of iden- 
tifying the parties. 

MR. ROTH: Just for the record, it may be 
that we may reconsider on some of these points. 

MR. ABRAMS: I have tried to indicate it 
is unclear, because I haven't, very frankly, because 
of the examination and the suddenness, in our minds, 
which it went on after I had thought that it was going 
to be off, I haven't had a full opportunity to examine 
all the parties, confer With our clients, on behalf. 
of what they understood the relationships of the attor- 
neys were, and who the attorneys were representing. 

In order then to protect any rights of priv- 
ilege on behalf of the persons I represent, I very 
frankly, I must object on the ground of privilege to 
questions asked with respect to discussions or communi- 
cations or other things, until I have had an opportunit 


to clarify, from my clients, the exact relationship of 
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Because Mr. Burak may have testified who he 
believes he represented, but I have to make my own 
personal investigation in order to determine the full 
coverage of the privilege on behalf of the persons our 
firm represents. 

BY MR. MANDEL: 

Q Now, Mr. Burak, are you aware that Mabel Bleich 
and Jeanne Donoghue were limited partners of the partnership 
you represented? 

A I believe they were limited partners. They may 
have giver notice of election of withdrawal of capital; I 
am not sure. Sut I know the names, sir. 

MR. MAwnDEL: I would like to put on the 
record that Mabel Bleich and Jeanne Donoghue were 
limited partners, that they are represented in this 
action by my firm, and that my firm, on their behalf, 
insists that nothing can be privileged from them, if 
the privilege would otherwise exist. And that their 
instructions to you are to give my firm, and to place 
on the record all information, whether or not otherwise 


privileged. 


What I am saying to you in effect is that ig 


representative of a partnership can't have secrets from 
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= | any of the partners. ‘That is entirely apart from the 
3 | position that the questions I have asked you now as to 
4 | conversations with persons who are not your clients, 

5 would not be privileged, in any event. 

S Off the record. 

7 (Discussion off the record.) 

8 MR. MANDEL: By agreement between counsel 
9 for all sides and the witness, this examination is ad- 
10 journed sine die at the present time, and we wii: be 
11 reconvened on a date agreed to. 

12 (Time noted, 12:00 p.m.) 

13 

14 

15 

16 | 

17 Subscribed and sworn to before me 

wP | this day of » 2972. 
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earlier ones in those specific negotiations. 


Very likely 
thit I did use this balance sheet, but I am not, I am not 
DOoSltive of 16. 


5 Q There were negotiations throughout November and 


during January, were there not? 


? A Yes, there were. 


8 Q And balance sheet figures were important, were 


they not, 


in those negotiations? 
10 A Yes, they were. 


11 Q And I assume, or am I correct in assuming that yo 


would use the latest balance sheet available-- 
13 A Yes. 


14 Q (continuing)-- during the negotiations? 


A Yes. 


a) So that from the time the November balance sheet 


was prepared, which would be sometime in December, until the 


year-end was orepared, you would be using this balance sheet 


whieh i¢ Exhibit 75; is that correct? 


20 A Correct; . yee, sir. 


Now that you say that, I now recall that a part of 


our agreement is based on a November balance sheet. So I 
am sure that the November 27th, Exhibit 75, was used in 
those discussions. 


25 0 T. the best of your knowledge and belief at the 
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accurate and a fair revresentation 
. ‘ . | 
of the partnershio; is that cor-~ 
j 


And do you recall whether you gave a copy to Alxala J 


‘ 


or Gid you only let him look at it? 
A i adon't recall. 
Do you recall that you gave him some, at least ’ 


access to some financial statements; is that correct? 


A He had access. He made the investment knowledge- 


in which the investment was being made. 


On what facts do you base that statement? 


| 

| 
ably, as to the condition, financial condition of the company 

| 


A Well, I base it basically on my custom of never 
having asked anyone to make an investment in anything, where) 
they weren't fully cognizant of all the facts. | 
Q What did you use to make Aixala cognizant of ali | 
of the facts? 
: A I am certain that I went over with him financial 
documents of what the condition of the company was extant, 
and what my plans for the mmpany were, mine and the others 


of the corporation, and what the financial imolications of 


those plans would be. 


Now, at that time we weren't committing a lot of 
3 & 
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proposals formally and carefully to writing. The pressure 


from the New York Stock Exchange was extreme; there was 7 
time to do that. | 
1 
| 


9) Now, under the plan which you, the voroposal which 


} 


you submitted to Aixala, I think you said he would end up wilt 


twenty per cent equity. 


What equity were you personally to end up with? 

A Approximately the same. 

2 And Kayne and Muh would each also have approxim- 
ately twenty per cent? 

A Yes, Gir. 

Q And was there any discussion as to whether Aixaia 
would enter into management? 

A Yes, there was. This was not an area that was of 
interest to him, so it was a very brief discussion. 

Q What did you say and what did Aixala say about thalt 7a 

A It was more in the nature of an exploratory dis- 


quickly told me that his aims were to be an outside investo 


If he could help us, fine; but that he would, he was not 


interested in being an employee of the company. 
a) He said he didn't.want to be an officer or a 
director? 


A Well, he can’t be an officer or a director and nov 
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an employee of the company; that is as { mderstand it. 
Q Did you exnvlain that to him? 


4 oN se ee A 


i oS om C i ¢ 
het—withis the New York Exchange 


} 
4 
i 
| 
i 
| 
| 


Did you explain that to him? 
I don't think it was ever necessacv to explain it} 
co him. 
Q You mean he knew that? 
A Ne, I think his feeling of the investment was that 
he would like to operate without being an officer or direc- 


tor: there was never an issue. 


Q Now, did he say that to you? 

A it don't think so: that was just my sense of 
situation. 

Q Well, I am trying to find out what was said, and 
af you recall. 

A I am sorry, Mr. Mandel. 

Did you ask him, and if you don't recall, that ie 
all. Did you ask him whether he wanted to be a director 
and an officer and an employee? 

A Well, now thet you phrase the question that way, 
let me tell you what I probably did, and I am sorry that 
sometimes my recollection is indistinct, but it was a year 
and a half ago-- 


9) Don't apologize for that. 
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A (continuing)-- and the pace at that stace of the | 
game was extreme. 
I probably said to him, by way of divlomacy, that 
he had to understand that he wouldn't be, couldn't be a 


director of the company as an outsider, *. a non-employee 


2) 


f the company. I probab] a.@ thet to him, vecause I 
think that would have been the diplomatic thine to do. 

Q How did you find out that he didn't want toe be an 
emplovee or an officer? 


A As I said before-- 


9 You asked him? 
A (continuing)-- we hoo an exploratory discussion of, 
along the lines of,what are your 6 ‘+. He made it very steak 


that he cidn't want to be an emo eyee of the company. 
Q Now, aid you tell Aixala *nat he wouli oe putting 


in the only new money ‘n this situation? 


A Yes, sir. 


| 

A) Did vou have a discussion with Aixala as to ee 
the money had to be cash? | 
ie | 

A No, sir. 

And let me correct my last answer; that is not | 

strictly correct. It wasn't the only new money. i pun in 


new monev, anc Fred Kayne @id, and Robert “Muh did. They wer 
oe Ms 3 d 


minor in amount, compared to his. 
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three-mtitton_dollars, was tein eee toward 3 ~subordinated 


His was the only substantial new cavital; can we 
| 


did you say you and Nuh and Kayne put in to-| 


thousand dollers? 


gether, thirty 


A Yes, sir; which was more than the stock, based on 
the book value, was worth at the time. 
Q Did you point that out to Aixala? 


A Yes, sir, but he was not-~ 


0) He didn't think that book value was the real ee 


and neither did you; that's correct, is it not? 


~———— 


A +] adh yi the book value was, there vpiae_ts 


oN fe c. 1: .€¢- Be Aes 


—_—~* - 


deuks eae tee. the curchase of equity. ~Hts-three-mitition || 


-not-hts—three mtitten—-excuse the three million, that is what 


it!s-werth today. The Bacardi stock has appreciated very 
handsomely~-in value. The-.million dollars in Bacardi stock 
was_put-in-as.a subordinate loan; it is not equity in the 


company. 


8) For Stock Exchange vurposes it is equity, is it 
of, 
not? | eye ty? 
r : Ca ke aiid pee," eg 
Milian nie mae Re 
A For Stock Exchange purposes it is not eae: For 


Stock Exchange purposes, it is part of the capital. 


Q It is capital? For Stock Exchange purposes it is 
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capital; that is correct, is it not? 


| 
424°" | 
| 
| 
| 


A That is a gross difference from equity. 
© what is why you needed the money, for Stock Exchange 
| 
purposés? 
A There were two or three reasons we needed the money. 


A, the added canital gave the company flexibility to do cer- 


tain things that might be difficult, otherwise. 


Q Like what? 
ra Like what? Like entering underwritings. a 


er capital position that we have, the larger varticipation | 


of great use to us. 

The ::ew York Stock Exchange oe ee to us tot 
Palse added capital, They, as I recall, were never specific 
as to amount. 


The limited partners. and subordinate lenders and 


4 Laie 


= mie - 


in an underwriting can we take. So added capital is always J 


general partners were ea ET us to raise added wanes: 7 
and they had in mind a million dollars in added capital. 
8) So that whether he was a lender or not, he came in 
with new capital; is that correct? | 
| 
A He was a lender; he absolutely was a lender. 
Q Yes; even though he was a lender, he brought in 


new capital? 


A © tee, 
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And it was, in substance, the only new capital? 


3 A In substance may rerresent what it means to me, 


but I will answer your question, yes. 


Q 


And is it fair to say that the twenty per cent 


equity interest was a verv substantial part of “he induce- 
ment to Aixala? 

8 MR. ROTH: Oojection as to form. | 
9 A I can't really tell you what went on in Aixala's 
10 mind. 

11 | MR. ROTH: Please let the witness finish 
12 his answer. 

13 | A (continuing) This is a security thet paid a divi- 
14 dend of, about, at that time, between one and two per cent. 
15 Part of his incentive may have been to receive an addition- 
16 al four per cent in interest from Newburger, Loeb, in order 
17 to put that capital at risk as a lender. That then made his 
18 income from that security very nice; six per cent, five to 
19 six per cent. Comparine the two hundred thousand shares to 
20 that, two hundred ten thousand shares to that, I don't know. 
21 A) You framed the proposal at that point, you were 
22 | trying to make a proposal that would be attractive to the 
23 investor, were you not? 
24 A Yes, sir. | 
25 Q And that involved guessing, to some extent, the 
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proposed investor's state of mind? 
A Yes, sir. 
a) And you cuessed that a twenty per cent equity in- | 


terest in the new corporation would be an important part of | 


the vackace, did you not? | 
MR. 2TH: Objection as to form. 


A I also: guessed that four per cent interest would 


be of interest to him. 


o So did you guess they were both of interest? 


MR. ROTH: Objection as to form. 
A ~ guessed they were both of interest. | 
A) And you had an exploratory conversation, you said, 


as to the aims of Mr. Aixala. 
Did he say anything about tne equity interest, as 


against the four per cent interest on his investment? 


A Not that I recall. 


© 


Now, when you discussed this deal with Mr. Aixala, 
dic you tell him that everything was all set up, and if he 
came in with the new capital, then you could assure him that 


| 
there would be a deal? 


A NO, sir, 

Q Whet did you say to him about the state of the 
agreement? | 

A I told him I thourht there would be a deal. I wag 
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lever certain that there would be a deal, until the nicht of 


February 11, 1971, or perhans the morning of February le; 


wnenever someone told me the last 


5 0 So when you met Aixala in December, you knew there 


were a lot of hurdles to overcome? 
76s, 8.7% 


them? 


Did you te him about 


Yes. 


10 Q What did you tell him? 


11 A I probably, I really don't recall the conversation 
t2 specifically, but I am sure I told him of the situatior re- 
13 garding general partners, limited partners, subordinate 
14 lenders, financial condition of the company, and so on. 
15 Q What was the situation regarding general partners,| 
16 | limited partners, subordinate lenders? 
17 A That is an involved question. 

7 18 0) I am askire you what you told him, and I am re- 
19 phrasing what you said, and in a general way. 
20 MR. ROTH: The witness has said he doesn't 
21 recollect what he told him. 
—_ MR. MANDEL: But then he said he is sure | 
23 he told him-- 
24 ME. ROUTH: No, he didn't say he was sure 
75 i he told him. May I have his answer, Mr. Risher's answer, 


COMMERCE REPORTING CO. 
150 NASSAU STREET, NEW YORK, N. Y. 10038 * WOrth 4-3567 


16 
17 
18 
19 
20 
21 
22 
23 


24 


25 


Pisher 428 61 


read back to me? 


(Whereupon, the reporter read back the pre- 


vious answer.) 

A I am really not that certain what I told hin, but | 
I probably told him that the general vartners represented -) 
group of people, some of whom had positive capital positions, 
some of whom were in substantial deficit positions. I prob 


ably told him what the amount of capital that the limited 


partners had at risk. I probably told him what, to the best 


that I could describe it, what I thought the states of mind 
ef the individuals were. 

a) When you say "state of mind", you mean whether 
they were objecting to the provosal or agreeing to it? 

A Yes, sir. 

I probably told him who the subordinate lenders 
were, and the amounts of capital that they had. And to the 
best I could, I probably tried to describe in my own opinion 
what their feelings about the transaction were. I probably 
got in with him the New York Stock Exchange feelings, and 
reaction to the situation. 

And by the way, as I say that, I remember we also 
visited the New York Stock Exchange that day. I think we 
talked with Mr. Dilger at the Stock Exchange. 


Q Now, did you tell Aixala about any of the holdouts? 
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MR. ROTH: Objection as to form. 


A I probably did. 
Q Did you tell him you needed the consens of every 


general partner before the proposed deal could be made? 


MR. ROTH: Objection as to form. 
A No, sir. 
Q Did you discuss anything about that? 
A I don't think we discussed that issue. 
Q Did you tell him you needed the consent of every 


subordinate lender? 
MR. ROTH: Objection as to form. 
A No, I don't think that. 
Q Did you tell him you needed the consent of 
aimited partners-- 
“MR. ROTH: Objection as to form. 
Q (continuing)-- to make the deal? 
A No, I don't think I told him that. 
Q Well, when you said before that you told him the 
state of mind of the various parties, what did you mean? 
A Well, given the large number of entities that 
there were involved, and there were several, and even among 
what would appear to be like entities, there were differen- 


ces. For example, among the limited partners, there was 


the Estate of Morris Newbureer. And no matter what counsel 
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asStete may ‘t personally, being fiduciaries, 


their feelines about the transaction were restricted by their 


| 
i7 “"clary responsibilities. There were individuals who, as/| 


limited partners, could impose a4 personal kind of feeling 


on what should happen Jn the transaction. 


So those are the kinds of difficulties that I 


tried to convey to him. If I did that, I am not at all cer 


=e ea 


tain that I did it 


precisely, but what I am tellins you is, 


my ordinary, tynical, everyday approach to business, which 


lod 


| 
| 
| 
s the best attempt I can make for full disclosure in all | 
my transactions with evervone. 
G Did Aixala come to you already prepared with some 


victure of the state of the negotiations; do you recall 


that? 
A No, I don't recall. 
' 
a) Did you mention the name of Charles Gross tc fir. 
Aixela? | 
A I don't recall. 
Q When you met Aixala, did you know that Mr. Gross \ 
had not agreed in whole or part to the proposed AE 
4 rr ¢ , a 
yi Oe rN} oe ee U sib - | 
A Well, I never—thoueht that Charles was in ‘ gree- | 
eee oe \ fer cc thes 
ment at that staze: I srebabiy didn't knéw whether Ne was 
A 


/ 


or he wasn't. But from the time I talked face-to-face with | 


Charles, I at.cw he was not in agreement with the transaction. 
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6 
Eut whenever that occurred, if my meetine with 


Aixala was subseauent to that, and perhars you remember 


4 when I met Charles face-to-face on that issue for the first | 
5 time, because it was in your office. | 
| 
6 Q Well, in December of 1970, you were aware that 
Charles Gross had something to do with Newburger, Loeb & 
CO., did you not7 
A Yes. 
a) You were well aware of that? 
11 A 42s, air, 
12 Q You were aware that Jeanne Donoghue, a limited 
partner, was his sister? 
14 WR, ROTH: Objection as to form. 
15 A Probably. 
16 4) Now, in December of 1970, you were engaged, were 
17 you not, in a heroic effort to get the consent of all neces- 
18 sary parties to an arcreement to rearrange or reorganize the | 
19 Newburger, Loeb & Co. brokerage business; that is, or to 
20 sell the assets to your proposed new camp satlond 
21 | MR. ROTH: Objection as to form. 
22 | May I have the question read back to me? 
23 (Whereupon, the revorter read back the pre- 
24 vious guestion.) 
25 A We were fine with the eueetien up until the end. 
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I was engaged in an effort to try to rearrangs® daw 
Newburger, Loeb & Co. company on an ongoing, viable basis. | 
That originally was an attempt to work within the existing | 
partnership, within the existing general partnership, al- | 
though orobably changing the business form to a corpo: ation. 

Subsequently, the general vartners rejected the 
proposals that were made, and we went forward, and they 
finally became in agreement. 

Q My question, did . understand that my question 
related to December, whichws when you met Aixala? 

A ves. 

Q Now, in December, the only proposal under consider 
ation was the sale of the assets to your proposed new corpon 
ation: .ilan’t thal rignt? 

A Mr. Mandel, December was a long month, and there 
were 2a lot of things that happened in December, anda I am no4 
sure that that is the only thing that was under consideratia 
during the month of December. 

Q All right; let me put it to you this way. 

Did yo approach Aixala on behalf of the partner- | 


ship by whom you were employed, and to whom you had a duty 


as a financial consultant, or did you approach Aixala on | 


behalf of the new corporation which you planned to form? | 


MR. ROTH: Objection as to form. 
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Risher 
Off the record. 


(Discussion off the record.) 


When I approached Aixala, I approached him on 


of the corvoration, because I had been terminated 


partnership. 
And that is the only basis on which you approached 
Aixala, on behalf of the corvoration and not on behalf of 


the partnership? 


10 A By the time that I approached Aixala, I feel pret- 

11 ty certain I had been terminated by the vartnership. | 

12 (Whereupon, a short recess was taken at 

13 42:00 om.) 

14 A) Now, you say that at the time you first met with 

15 Aixala, you were no longer le as a consultant by the 

16 Newburger, Loeb & Company partnershinv, having been terminated 
17 by them 

18 On what date did the termination occur? 

19 A I am not certain of the date; it was mid-December". 
20 (Continued pare 67) 

21 

22 

23 

24 

25 
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i 
The partnership, we made an offer to provide capi- 
2 gay 


tal, try to rearrange the partnership. One of the things 


would have been the creation of the corporation, and I would 
1 


have been an equity owner of that corpvoration. 


The general partners were unhappy with that, I 


| 
| 
think, and they asked us to terminate about mid-December. | 
Now, subsequent to that termination, like within | 
two or three days after that termination, there was a | 
ing called by the limited partners at the office of ines 
& Stroock & Lavan. And at that meeting, the management of 
the general partnershin, and I know of no better way to re- 
fer to it, that the present general partners, I assume the 
entire executive committee, made a nresentation to the 


limited partners on a basis on which they would like to 


vroceed, 


They broucht in a gentleman by the name of Gutman, 
I believe, and the principal counsel for the vartnershinp 
then was the Rosenman firm, and I believe Max Freund was the 
partner from the Rosenman firm. They made a presentation 


about their olan for continuing the partnership. | 


Since the limited partners had called the meeting,| 


after two or three hours they asked that everyone leave ex- 


cept limited partners. And Mr. Muh and I told the limited 


| 


partners and whomever, the gneral partners and the counsel 
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and so on that were there, that we were leaving, and were 


going to go back to our office, and would leave the meeting. 


And they 


asked us to please stay on the oremises, which we 
did. 


And after a pveriod of time, someone came out and 


asked us to come back to the meeting. And the limited 
partners asked us, they said the situation, the financial 
situation of the company was so dire, that as far as they 
could tell, the general partners had no capital left, they | 
would lie for us to proceed with a reorganization, with 

an attempt to reorganize the company. And as part of that, 
they asked that we do raise in a short period of time the 
million dollars of outside capital. 

We went out to attempt to raise the million dollars, 
and in that process we met Alex. 

So the limited partners asked that we retake the 
reins of management of the company, and we agreed to do so. 
And the general partners, since they were in such a poor 
capital position, acquiesced in that. 

Q Did you tell the limited partners at that meeting 
at the offices of Stroock & Stroock & Lavan, that Mr. 


Aixala was standing by with a million dollars? | 
| 
A No, sir. I didn't have anyone standing by with a 


million dollars at that time. 
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You met Aixala after that meetins? 
Yes, sir. 


So that it is literally not true that you were 


terminated on the date you met tir. Aixala? 
6 A Well, that is why I went into the long explanation) 


of the answer,to clarify that point. Literally, it is liter 


ally, it is probably not true, but I had been terminated by | 


the reneral partners, and sort of reinstated. | 


10 Q You had been_terminated, and then unterminated, 

11 later? | 

12 A Reinstated by the limited partners. 

13 MR. ROTH: There is an intervening number-|- 
| 

14 MR. MANDEL: After a few days. 

15 a) At any rate, having been reinstated, you didn't 


approach Aixala on behalf of the vartnership, but on behalf 


of your own proposed corporation; is that correct? 


18 A Right. And I think alse, just to te clear on tne | 


matter, had I been unable to raise the million dollars, the 


termination would have stayed in effect with the general 


I am sure the limited partnership would have 


partnership. 


wanted to have no more to do with us. 


23 Q Had there been a number of partnership meetings, 
or meetings with subordinate lenders and limited partners 


and general partners, before the day on which you met Aixala? 
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Q And you were already familiar by then with some of 


~ 


the mechanics and vroblems involved in getting an agreement; 


is that correct? 
Is my question clear to you? 
Yes, sir. 
Yes, we were. 
Q) You had some idea of whose consent you would need, 


did you not? 


But I knew at that stage of the game 


hat, to gain complete agreement, it was going to be a very 
complicated undertaking. 

Q Did you think it was 2 question of, at that point, 
was it your understanding when you spoke with Aixala, that 
a majority of the general vartners could anprove your plan? 

MR. ROTH: Objection as to forn. 

A At the time that I snoke with Aixala, I was prob- 
ably unknowledgeable as to that particular question. I just 
knew shat it was a complicated, complex transaction that 
had to take place, with a number of entities to be brought 
into it. I had no, at that stage of the game, I had no 
feeling for the required number of entities. 


a) Of consents? 


A Of consents. 
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a a) When in December, as close as you can fix it aid | 
3 you meet Aixala? 
4 A Mid-December. 
5 0 When were you terminated? 
6 A Prior to that. | 
7 9 Early in December, first week in December? 
8 A Probably mid, still vrobably mid-December. If you 
9 consider mid-December ten days, then my guess is, I was term 
10 inated in the berinnine of that middle ten cays, and I pnrob- 
11 ably met Alex sometime after that. I am sure I met him after- 
12 ward, 
i3 Q When would you say you went into for the first | 
14 time, in a detailed and specific way, to the question of 
! 15 whose consents would be necessary to make the kind of deal | 
| 16 you wanted to make? 
| 7 MR. ROTH: Objection as to form. | 
18 A The first time I nrobably got into that was after | 
19 my meeting with you and Mr. Gross, whenever that occurred. 
20 Q You refer to a meeting with me, with Philip Mandel 
| 
9 and Mr. Charles Gross. Is that a meeting that took place at 
22 10 East 40th Street in Manhattan? 
23 A Is that the address here? Yes, sir; my counsel | 
24 brourht me this morning. | 
25 A) Who requested that meeting? 


| 
{ 
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I don't reca 


Do you recall uno attended the meeting? | 
| 


Mr, Robert “uh, “Mr. Robert Persky; you, Mr, Mandel 


Gross. 


Who asked you to come to such a meeting? 

I don't recall. 

Did you have a purpose in coming to the meeting? 
MR. ROTH: Objection as to form. 


A Yes. 


Q What was your purpose in coming? ‘Why did you ae 


to the meeting? 
MR. ROTH: Objection as to form. 
A I guess my main purpose was, it was an exploratory 
meeting with you and !!r. Gross, although, but I am not sure 
we asked for it; I really don't know. 
a) You came to the meeting, did you not, because you | 


wanted to see if you could get Mr. Gross's consent to the 


proposed deal? 
MR. ROTH: Objection as to form. 
Q True or false? 
A Yes, I would have liked to have had his consent td 


| 


the deal. But by that time, this becoming a relevant issue, 


I didn't feel as if I had to have his consent. | 


' 
| 


Q So that you had some idea before that meeting, as | 
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i not? 
4 MR. ROTH: Objection as to form. | 
5 A Well, probably yes; but that is like hours, a | 
6 day before. | 
7 Q All right. And did you acauire your idea about | 
| 
8 that from original research or in conversation, discussion? 
9 A In conversation and discussion with the corporatiqn 
10. counsel, Mr. Persky. And it was an issue that, subsequent 
11 to that time, did come onto the table in front of a number | 
12 of counsel. 
13 Q When was the first time you had a discussion abou 
14 whose consent was necessary to make the deal? 
15 A I can't pin it down specifically as to time. | 
16 Q Was it after your meeting with Aixala or before? 
17 A That was, I feel fairly certain, that was after 
18 the meeting with Aixala. 
19 Q So that when you met with Aixala, you didn't know 
20 whose consent you would need, and you didn't discuss that | 
21 question with Aixala; is that right? 
22 MR. ROTH: Objection as to form. | 
23 A I don't recall having discussed it. And I don't | 
24 think that I, that it was an issue that I had considered at | 
25 that time. 


| 
| 
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= Q Did Aixala ask you, what are the chances of this 

3 deal goine throuch if I agree to do it, or did you lead hin) 
4 to believe that if he nut un the money, the deal would go | 
5 throuch? | 
6 MR. ROTH: Objection as to form. | 
7 A I don't think he asked, and I think, and I don't | 
8 think I volunteered. I can tell you what the state of my | 
9 mind was at that time, as to the probability on the deal, | 


10 if that is of interest to you. 
11 Q I am only asking about your discussion with Aixala. 


12 So he didn't ask and you didn't tell him? 


13 A Not that I recall. 
14 Q Did you present it to him as a fait accompli, if | 
15 | he agreed? | 
16 A Absolutely not. 
ys Q Did you at any later date give renorts to Aixala | 
18 as to the progress of the provosed deal? | 
19 A Yes, I did. 
20 Q Let's anvroach it this way. 
as When did Aixala agree to put in the stock? | 
22 A I guess I have been involved too much in the area | 
23 of corporate finance and financing, and the workings of my | 
24 mind on that invariably are that he agreed on February the | 
25 lith, and until all of those things were signed, he didn't 
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2 | arree, 
3 Q I understand that. That is one meaning of the 
4 word, "agree", 
5 When Gid Aixala say to you that your proposal was 
6 accentable to him, in substance® Was it at the first meet- | 
| 
7 ah pee | 
5 A No, sir. I don't recall having left that meeting | 
9 with the certainty that Mr. Aixala would enter into the 
10 arrangement. | 
| 
11 a Did he say he wanted to think it over; is that 
12 your best recollection? | 
13 A I don't remember exactly what he said. But, rather 
14 than havine said that, my thought is that at that stage, he | 
15 was favorably disnvosed to it: sort of save indication to it! 
16 in his curiosity, as working forward with the thine. And I 
17 doen't recall any turnine moment when, at that time, I was 
18 orettyv sure he was goine to co with the deal. 
| 
19 Q How about December 3lst, ten days later, was it | 


20 your thought then that Aixala would be willing to make the 


21 arreement? | 
‘i. A Well, I felt more certain. And as I recall, he had 
23 to be one of the signatories to the December 3lst agreement, | 
24 so I would have felt fairly comfortable at that stare of the. 
25 game. But, Mr. Mandel, I don't count’ them until it registers 
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2 | in. So even thouch we withdrew your question about the def- 
, 
o] 


inition of the word "agreement", the workings of my mind az: 


never in that direction. 


A) I am just, I asked you a question about when he 


an 


indicated he was willing to go ahead. And he cercainly in- | 
dicated it before December 3lst; I think we acree on that, 


8 can we not? | 
9 A Mr. Mandel, I have had people withdraw from deals 
10 at the latest possible moment. | 
ll Q I am not talkine about--vyou are not answering my | 
12 question. | 

13 MR. ROTH: Please don't argue with the 

14 witness; just put your questions. I think the witness| 
15 has made full and responsive answers to your questions, 
16 Mr. Mandei, and I think vou are trying, you are now, in 
17 effect, arguing. | 
18 Q Did he, before December 3lst, indicate in a non- | 
19 | binding way that he would accept your proposal? Maybe that | 


20 formulation will suit you. 
21 A Yes, he must have, otherwise we wouldn't have rone| 
22 ahead with the December 3lst meeting. | 
23 Q And do you now say that before December 31, there | 
24 were no discussions as to whose signatures were necessary | 
25 to make the agreement binding on the partnership? 
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WARD, D. J. 
There are presently before the Court a motion 

by defendants for summary judgment dismissing the complaint 
and for partial summary judgment with regard to certain 
counterclaims, a motion by plaintiff and additional defendants 
on the counterclaims to dismiss the counterclaims, a 

separate motion by additional counterclaim defendant 

Alex Aixala seeking summary judgment in his favor, and 


a motion by certain of the additional defendants on the 


counterclaims for a stay of this action pending arbitration. 
Plaintiff as assignee asserts a churning claim 
arising from transactions in a brokerage account maintained 
by David Buckley with defendant Gross & Co., a partnership, 
from 1962 to 1966. Defendant Gross was a general partner 
and defendant Bleich a limited partner of Gross & Co. 
throughout that period. Jean Donoghue who has appeared 
as a defendant and counterclaimant was also a limited 
partner of Gross & Co. Gross subsequently became a 
general partner and Bleich and Donoghue limited partners 
of Newburger, Loeb & Co. ("the Partnership"), which was the 
predecessor in interest of the plaintiff Newburger, Loeb 
& Co., Inc. ("the Corporation"). 
A controversy arising in 1970 between the 
defendants herein and the other members of the Partnership 


regarding the sale of the Partnership assets and liabilities 
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to the Corporation has become inextricably intertwined 
with the comparatively simple churning claim. As the 
facts have been presented, the Partnership was in dire 
financial straits and threatened with imminent suspension 
from the New York Stock Exchange and dissolution. The 
decision of the other partners to sell the assets and 
liabilities of the firm to. a newly-formed corporation 
which would bring an infusion of new capital was hotly 
contested by Gross, Bleich, and Donoghue. These three 
refused to sign the agreement consummating the sale 
(hereinafter referred to as the Transfer Agreement). 

In addition to defending this suit on the ground 
that there was no churning of the Buckley account, the 
defendants also assert other defenses and nine counter- 
claims. 

A. Plaintiff's and Additional Defendants' Motion to 
Dismiss the Counterclaims 

Plaintiff and all additional defendants on the 
counterclaims move to dismiss the First through Eighth 
counterclaims for lack of subject matter jurisdiction and 
the Ninth counterclaim for failure to state a claim upon 
which relief can be granted. Fed. R. Civ. P. 12(b) (1) and 


(6). 


The First and Second counterclaims which are 


also raised as defenses to plaintiff's action are com- 
pulsory counterclaims, as they are concerned with "the 
same transaction or occurrence" that is the subject 
matter of plaintiff's claim. Fed. R. Civ. P. 13a). 
They are so closely linked to defenses to the plaintiff's 
claim that they must be considered "logically related to 
the claim the opposing party is suing on." C. Wright, 
Law of Federal Courts 346 (2d Ed. 1970). This conclusion 
is consistent with the general trend toward expansion of 
the concept of compulsory counterclaims. See United States 
v. Heyward-Robinson Company, 430 ©.24 1077 (24 Cie. 1970), 
cert. denied, 400 U.S. 1021 (1971). The Fourth counterclaim 
asserts the same allegedly wrongful acts pleaded as 
defenses; therefore, it, too, is a compulsory counter- 
claim. As to these claims no independent basis of federal 
jurisdiction is necessary as they are viewed as ancillary 
to the claim asserted in the complaint. Id. at 1081. 

The Third, Fifth, Sixth, Seventh, and Eighth 
counterclaims are not logically related to the plaintiff's 
cause of action; therefore, they are not compulsory 


counterclaims. Since there is no independent basis for 
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federal jurisdiction, these counterclaims may be maintained 


only to the extent that they constitute a set-off; they 


may not be asserted as a basis for affirmative relief. Id. 


at 1080-81. 


The Ninth counterclaim, asserted only by defendant 
Gross, alleges that the sale of the business of the Partner- 
ship and the alleged interference with an employment op~- 
portunity offered to Gross constitute a violation of the 
Sherman Act and the Clayton Act, 15 U.S.C. §1 et seq. 

Since there is no special pleading reyguirement in anti- 
trust actions, Nagler v. Admiral Corporation, 248 F.2d 

319 (2a Cir. 1957), the allegation, skeletal though it may 
be, sufficiently states a claim to withstand a motion to 


dismiss. 


B. Additional Defendants' Motion for a Stay Pending 


Arbitration 


Certain additional defendants on the counter- 


claims, former partners of Newburger, Loeb & Co., the 
Partnership, have moved alternatively for a stay pending 
arbitration. Although the Court recognizes the validity 
of the New York Stock Exchange arbitration rules and the 
provisions of the Partnership Agreement as well as the 


federal policy in favor of arbitration, it finds that 


given the combination of circumstances present in this 


case, retaining and continuing the litigation in this Court 
will best serve sound judicial administration and further 
the interests of justice. 
A review of the record indicates that the moving 
counterclaim defendants waited an inordinately long time 


before bringing this motion. During this period opposing 


counsel consented to numerous extensions of time for 


counterclaim defendants to answer or move; and extensive 
discovery, both formal and informal, in which the moving 
parties participated has taken place. At no time while 
this activity, clearly pointing toward a judicial determi- 
nation, was taking place and not until the bringing of the 
instant motion did these counterclaim defendants indicate 
that this action should be referred to arbitration. If 

this action were now to proceed to arbitration, it undoubtedly 
would result in another delay. It, therefore, seems clear 
that arbitration in this case would not serve to produce 

the speedy settlement of this dispute which is a primary 
reason for resorting to arbitration. Although these factors 
standing alone might not constitute a sufficient showing of 
prejudice to bar a stay, they are sufficient when combined 
with the fact that not all parties to this litigation are 


subject to arbitration. 
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Since this litigation would continue in this 
Court in any event, it makes little sense to splinter this 
action with portions going to arbitration and the balance 
remaining in this Court. Such a solution seems especially 
ill-advised here, since it appears that the moving parties 
are not those primarily concerned and the same issues would 
have to be tried in two different places with the possibility 
of conflicting decisions. 

The aforementioned combination of factors requires 


the Genial of this motion. 


C. Additional Defendant Alex Aixala's Motion for Summary 
Judgment 


Additional defendant Aixala moves for summary 
judgment on the ground that he was merely an investor in 
the Corporation who played no role in any wrongful acts 
which might have occurred. Defendants' Rule 9(g) statement 
and affidavits in opposition sufficiently raise issues of 
fact concerning Aixala's liability for the acts of additional 
defendant Persky, allegedly Aixala's agent, and with regard 
to the nature and extent of Aixala's personal involvement 
in the events leading up to the execution of the Transfer 
Agreement to defeat a motion for summary judgment. This 
motion is denied. 

D. Defendants' Motion for Summary Judgment 
Defendants have moved for summary judgment dis- 


missing the complaint and in their favor on their counter- 
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claims. They contend that the sale of the Partnership 
was in violation of N.Y. Partnership Law §98(1)(b) (McKinney 
1948) and that it was fraudulent so that the Corporation 
does not have good title to the Buckley claim which it 
received from the Partnership; that the Partnership re- 
ceived the assignment of the churning claim in violation 
of the fiduciary duty owed to Gross, Bleich, and Donoghue; 
that the assignment was champertous; and that assuming the 
Buckley account was churned, the Partnership was a joint 
tortfeasor with Gross & Co. which, therefore, could not 
take an assignment of the claim. In addition to asserting 
these grounds as defenses, defendants also seek affirmative 
relief on those claims relating to the alleged illegality 
of the Transfer Agreement and the alleged fraudulent in- 
ducement by the Partnership of the assignment of the Buckley 
claim. Defendants also seek additional relief in their Third, 
Fifth, Sixth, Seventh and Eighth counterclaims which the 
Court cannot determine until such time as plaintiff estab- 
lishes its claim so as to give defendants a right of set-off. 
See Section A, supra at pp. 3-4. 

The Transfer Agreement in question was actually 
executed on February 11, 1971, although for reasons which 
do not concern the Court, it was dated December 30, 1970. 


Gross had given notice, effective September 30, 1970, of his 


453 


withdrawal from the Partnership. On December 31, 1970, 
Bleich and Donoghue gave notices of withdrawal from the 
Partnership. Under the terms of §7.1(a) of the "Restated 
Articles of Limited Partnership of Newburger, Loeb & Co. 
As Amended," Gross ceased to be a partner for all purposes 
as of the effective date of his withdrawal. Bleich and 
Donoghue, however, retained their status as limited 
partners for six months from the date of their notices 
of withdrawal pursuant to §7.1(b) of the Partnership 
Articles. As previously stated, none of them were parties 
to the Transfer Agreement and they stated their opposition 
to any such sale. 

Section 98 of the N.Y. Partnership Law (McKinney 
1948) provides that: 

(1) A general partner shall have all 

the rights and powers and be subject to all 

the restrictions and liabilities of a partner 

in a partnership without limited partners, 

except that without the written consent or 

ratification of the specific act by all the 


limited partners, a general partner or all 
of the general partners have no authority to 


(b) Do any act which would make it 
impossible to carry on the ordinary business 
of the partnership. 
It is undisputed that limited partners Bleich and Donoghue 
did not give their written consent to or thereafter ratify 


the Transfer Agreement. Plaintiff contends, however, that 
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execution of the Transfer Agreement was not in violation 
of §98(1)(b). The Court, however, concludes that execution 
of the Transfer Agreement without the written consent of 

the limited partners was in violation of the statute. Even 
if there were a contrary provision in the Partnership 
Articles, an issue which the Court need not and does not 
decide, such a provision would violate §98(1)(b) and be 
invalid. This section, by its terms, is absolute and not 
subject to variation by agreement of the parties. Sub- 
sections (f) and (g) of §98 provide that they may be varied 
by including such variations from the law in the certificate 
filed with the State; such a right is not contained in 
subsections (a) through (e). This leads the Court to conclude 
that it was not the legislative intent to allow parties to 

a limited partnership to make variations from subsections 

(a) through (e). Furthermore, the policy underlying the 

law is the creation of limited liability for a class of 
persons who do not take part in the day-to-day management 

6f a business. The law is not intended to divest them of 
participation in a decision to terminate a business in which 
they have a financial investment; the terms of the statute, 
in fact, strongly suggest the contrary. 

Plaintiff's contention that it was the financial 

difficulties of the Partnership rather than the sale to the 


Corporation which made it impossible to carry on the ordinary 


business of the Partnership, simply seeks to avoid the 

real issue. The law makes provision for such a situation; 
the partners to the Transfer Agreement found such a solution 
to be economically untenable. They were not, however, 
empowered to go ahead with what they viewed as a more 
reasonable solution to their problem, when it, in effect, 
made it impossible to carry on the business of the Partner- 
ship without the consent of the limited partners. In light 
ef the clear terms of the statute, this Court cannot consider 
the reasonableness vel non of the defendants' refusal to 
agree to the terms of the Transfer Agreement or the reason- 
ableness of that Agreement. Defendants' right of refusal 
was absolute. 

Although the execution of the Transfer Agreement 
was wrongful,rescission would be unwarranted within the 
context of this case. At the time of the execution of the 
Transfer Agreement, the only interest of Gross, Bleich, and 


Donoghue in the Partnership was the right to be paid certain 


sums of money. Damages, therefore, are an adequate remedy. 


The amount of injury, if any, that these defendants suffered 
as a result of the wrongful transfer must abide proof at 
trial. 

In view of this determination that the Transfer 
Agreement violated N.Y. Partnership Law §98 (McKinney 1948), 
the Court need not decide if the making of the Agreement 


breached a fiduciary duty owed by the consenting partners 
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to Gross, Bleich, and Donoghue. 
Defendants further contend that the assignment 
by Buckley of his churning claim to the Partnership was 
wrongfully induced by the defendants' partners and the 
partnership attorneys in violation of their fiduciary 
duties to defendants. The Buckley account was in a 
deficit position as of August 1966. In June 1970, the 
Partnership commenced an arbitration proceeding against 
Buckley to recover $289,782, the amount of the deficit. 
The Partnership had apparently sustained the loss as the 
"clearing" house on Buckley's account with Gross & Co. 
In his answer in the arbitration proceeding, Buckley asserted 
a counterclaim based upon alleged churning of his account. 
Defendants assert that the settlement agreement with Buckley 
was manipulated in such a way as to gain the assignment of 
the Buckley claim against the three defendants in order to 
pressure them into going along with the Transfer Agreement. 
The Partnership is not prohibited as a matter of law from 
asserting a claim assigned to it by a third party against 
present or former members of the Partnership on a cause 
of action arising from those partners' alleged wrongs prior 
to their joining the Partnership. Partners can bring an 


equitable action for an accounting against co-partners for 
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their alleged wrongful acts against their fellow partners 
during the period of partnership. N.Y. Partnership Law 
§44 (McKinney 1948). It thus follows that partners have 
a remedy against co-partners for wrongful acts committed 
prior to the formation of the partnership. Since an 
accounting would be inappropriate in such circumstances, 
the remedy would be an action at law for damages. If partners 
can bring such an action, there is no reason for prohibiting 
the Partnership to take an assignment of an action against 
individual partners if such an assignment is taken in good 
faith and does not breac’ che fiduciary duty owed to the 
partners being sued. The issue thus is that of the good 
faith of the Partnership and of Persky, the attorney 
representing it, in negotiations with Buckley. Good 
faith in this instance is a question of intent and motive. 
This is an issue which must be decided hy the trier of 
fact after having an opportunity to observe the witnesses. 
Only where such observation is impossible are depositions 
an acceptable substitute. Arnstein v. Porter, 154 F.2d 464, 
469-70 (2d Cir. 1946); Lorenz v. Watson, 258 F. Supp. 724 
(E.D. Pa. 1966). 

Defendants’ claim that the assignment of the 
Buckley claim was champertous is also inappropriate for 


summary judgment. Although there is some question whether 
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the New York champerty scatute, N.Y. Judiciary Law 
§489 (McKinney 196%). even applies to an assignment 
of a cause of action which is part of a settlement of 
a claim, the Court need not reach this issue at this 
time. There is a question of fact whether the Corporation 
acquired the Buckley claim as an incident of its purchase 

of the Partnership business, which would not be champertous, 
or if this claim was acquired in a separate transaction 
which might have been champertous. 

Defendants further assert that on the facts as 
presented to the Court, there can be no finding of churning 
of the Buckley account with Gross & Co. during 1962-66. 

It is undisputed that there was considerable activity 

in the Buckley account. A finding of churning, however, 
requires additionally that the broker exercised control 

over the account. E.g., Hecht v. Harris, Upham & Co., 

283 F. Supp. 417 (N.D. Cal. 1968), modified, 430 F.2d 

1202 (9th Cir. 1970). Such a finding of control is not 
dependen* on the account being formally labelled dis- 
cretionary but is based rather on whe in fact was mak_ag the 
decisions. Id. at 432-33. In other words, the .: sue of 


control is 2 question of fact to be determined upon the 


circumstances of each case. Two factors to be considered 


ol ie 
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are the sophistication of the investor and whether all 


or most transactions in the account were made pursuant 


to the dealer's recommendation. Id. These are questions 
of fact to be resolved at trial, since they turn on the 
individual circumstances of each broker-customer relation- 
ship. Furthermore, the plaintiff has not yet had the op- 
portunity to examine the registered representative of 
Grocs & Co. with whom Buckley dealt, Charles R. Jordan. 
It is his motives and intent in connection with his 


handling of the Buckley account which form the nub of 


this action. These too are questions of fact to be 


decided at trial. See supra p.12. 
Defendants also contend that even if the 
Buckley churning claim is valid, the Corporation, as 
assignee, cannot assert it because its assignor, the 


Partnership, was a jcint tortfeasor with Gross & Co. 


The Partnership's liability, if any, arises under 


§20 of the Security Exchange Act of 1934, 15 U.S.C. 


§78t(a). Even assuming arguendo that the Partnership 


was in a position of control over Gross & Co. or Jordan 
vis-a-vis the Buckley account, the Partnership would still 


not be liable if it “acted in good faith and did not directly 


a a RE 


o 


or indirectly induce the act or acts constituting the 
violation or cause of action." 15 U.S.C. §78t(a). Good 
faith, like motive or intent, is an issue of fact. 
Arnstein v. Porter, 154 F.2d 464, 469-70 (2d Cir. 1946); 
Lorenz v. Watson, ‘154 F. Supp. 724 (E.D. Pa. 1966). In 
the instant case, plaintiff has sufficiently presented 
facts going to the issue of its good faith to withstand 


a motion for summary judgment on the ground that it is 


a joint tortfeasor. 
Defendants' final contention is that the complaint, 
or at least the major part thereof, is barred by the statute 
of limitations. Plaintiff's third cause of action is pre- 
dicated upon 15(c)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. §780(c) (1) and Rule 15C-1(7) promulgated 
thereunder. Section 29(b) of the 1934 Act, 15 U.S.C. 
§78cc(b) provides that an action to hold void a contract 
made in violation of §15(c) must be "brought within one 
year after the discovery that such sale or purchase in- 
volves such violatioy and within three years after such 
violation." Since ~ aintiff's third cause of action seeks 
damages, the issue is whether this limitation provision 
is controlling so as to bar this claim. It has been held 
that a distinction between a tort and contract theory will 
not be determinative. So long as the activity allegedly 


engaged in is of the type which §15(c) seeks to prohibit, 
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§15(c) applies whether the action is founded in contract 

or tort. Goldenberg v. Bache & Company’. 270 F.2d 675 

(Sth Cir. 1959). A reading of the limitation provision 

of §29(b) to exclude actions for damages places a narrow, 
strained interpretation on the statute which the courts 

have not accepted. In Geismar v. Bond & Goodwin, 40 F. Supp. 
876 (S.D.N.¥. 1941), the Court stated, in upholding a civil 
action for damages under §29(b), that 


. . .fhe 1938 amendment [the limitations 

provision] to Section 29(b) clear contem- 

plates that a civil suit against all of the 

defendants may be brought; it is ngt to be 

condemned because it is in form a proviso. 

I think, too, that the language of the section 

is sufficient not only for the cause of action 

for rescission (6th) but also for the companion 

causes of action for money damages (2d, 3d, and 

4th). See Deckert v. Independence Corp., 311 

U.8. 262, 61 6. Ct. 229, 85 b. Ba. 189 (1340). 
See also, Maher v. J.R. Williston & Beane, Inc., 280 F. Supp. 
133 (6.D.N.¥. 1967). To hold that the selfsame provision 
which created the right, albeit by implication, through the 
device of a statute of limitations did not apply to bar actions 
for damages brought after the running of the statute would 
‘be, to say the least, anomolous. Plaintiff's cause of action 
accrued at the latest as of the date of the last transaction 
in the Buckley account in August, 1966; since this action 
was not commenced until February 17, 1971, almost four and 
one-half years later, the third cause of action is barred 


by §29(b). 
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Since there is no federal limitations provision 


applicable to the other alleged securities violation causes 


of action, the Court must look to the analogous limitation 


period of the forum state. Campbell v. City of Haverhill, 
155 U.S. 610 (1895); Cope v. Anderson, 31i U.S. 461, 463 
(1947). As the parties agree, this is the New York six-year 
limitation period for constructive fraud. N.Y. C.P.L.R. 


Thus, the alleged violations of the securities 


§213:1. 
laws (except the third cause of action) based on trans- 


actions from February 17, 1965 to August, 1966, may clearly 


Furthermore, 


be maintained, as is conceded by defendants. 
the C.P.L.R., effective September 1, 1963, contains a 
transition provision, §218(b), which allows causes of action 
accrued but not barred as of the effective date to be 
governed by any prior limitation provision or that contained 
in the C.P.L.R., whichever is Jonger. Under the prior law, 
C.P.A. §53, the statute of limitations for constructive 
fraud was ten years; therefore, those parts of the complaint 
(except the third cause of action) based on transactions 
between April, 1962 and September 1, 1963, are also main- 
tainable. 

The period about which there remains a real 
question is that falling between September 1, 1963 and 


February 17, 1965. Although the parties have argued in 
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terms of whether the alleged churning of the Buckley 


account constituted one continuing cause of action or 


separate causes of action accruing at the time of each 


trade in the account, the Court need not decide this issue 


at this time. 


(lst Cir. 


As stated in Janigan v. Taylor, 344 F.2d 781, 784 
1965), 


[f]ederal law has long been established, .. . 
that where fraud 1s involved the cause of 
action iS, so-to-speak, automatically con= 
cealed, and does not arise until iscovery. 
Bailey v. Glover, TB7o, 2h Walks S445 

L. Ed. 636; Traer v. Clews, 1885, 115 U.S. 

5278, 6 &. Ct. 155, 29 Lb. Bd. 467. Bailey v. 
Glover was said to apply equally to actions 

"at law" and "in equity" in tolling federal 
statutes of limitatiors. 21 Wall. at 349. 
Holmberg v. Armbrecht, 1946, 327 U.S. 392, 

66 S. Ct. 582, 90 L. Ed. 743, extended the 
doctrine to toll a state statute of limitations 
where the cause of action was federal in origin 
and equitable. We are in considerable sympathy 
with Judge Friendly's opinion in Moviecolor 
Ltd. v. Eastman Kodak Co., 2 Cir., 1961, 288 
F.2d 80, 90 A.L.R. 24 252, cert. den., 368 

.8. 621, 82S. Ce. 29, 7 b.: Be. 2a 26, to the 
effect that the Holmberg decision should be 
applied to state statutes of limitation where 
the cause of action is federal in origin and 
cognizable solely in federal courts, whether 
the cause of action be regarded as "legal" 

or "equitable", concepts which have lost much 
of their meaning in federal practice. 

{Emphasis added.} 


Thus, whether the Court applies the New York six-year 


limitation period for constructive fraud or the identical 


period for actual fraud, these causes of action are held to 
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e date when the fraud was discovered or 


accrue as of th 


with reasonable diligence could have been discovered. 


Bailey v. Glover, 21 Wall. 342, 348 (1875). The New York 


rule that a constructive fraud action accrues on the date 
of commission is not adopted as federal law along with the 
Such a result comports with the parallei 


392 (1946), 


time period. 
situation in Holmberg v. Armbrecht, 327 U.S. 
involving a New York statute of limitations under which fraud 
did not serve to toll the statute. The Court held that the 
federal equitable defense of fraud would be applied along 
with the state limitations period. This result is also 
consistent with the approach of those portions of the 
securities acts which have self-contained statutes of 
limitations, Section 13 of the Securities Act of 1933, 

15 U.S.C. §77m; and §§9(e), 18(c), and §29(b) of the 
Securities Exchange Act of 1934, 15 U.S.C. §§78i(e), 

78r(c), 78cc(b), which contain discovery clauses. 

The "Fourth Cause of Action" is based on alleged 

common law violations. Since this is a state law claim, 

the New York statute of limitations including the New York 
tolling provision applies. Guaranty Trust Co. v- York, 

326 U.S. 99 (1945). As New York law holds that the statute 
of limitations for constructive fraud runs from the com- 
mission of the act, Practice Commentaries to C.P.L.R. 


§0213.9, those portions of this action based on transactions 
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between April, 1962 and September 1, 1963 are barred 
under this theory. Although the series of transactions 
might be viewed as one continuing cause of action for 
the purpose of a federal securities law claim, an issue 
which the Court does not now decide, there is no basis 
for finding that they would be so viewed under New York 
law. The New York courts and the legislature in enacting 
the C.P.L.R. have shown themselves little disposed to 
extending the continuing treatment doctrine. 

Summary judgment dismissing plaintiff's third 
cause of action and that portion of the fourth cause of 
action which relates to transactions between April, 1962 
and September 1, 1963 is granted. 


Settle order on notice. 


Dated: October i6, 1973 k 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


gist RICT 3 
*/ FILEO “og 


NEWBURGER, LOEB & CO., INC., as 
Assignee of Claims of David Buckley 


and Mary Buckley, : *,S. D. OF Na 
Plaintiff, : 
-against- : 


CHARLES GROSS, MABEL BLEICH 
AND GROSS & CO., 


Defendants, 71 Civ. 635 


NEWBURGER, LOEB & CO., a New York 

Limited Partnership, ANDREW M. NEWBURGER, 
ROBERT L. NEWBURGER, LEO STERN, ROBERT L. 
STERN, RICHARD D. STERN, JOHN F. SETTEL, 

HAROLD J. RICHARDS, SANFORD ROGGENBURG, 
ADOLPHUS ROGGENBURG, NED D. FRANK, ALEX 

AIXALA, FRED KAYNE, ROBERT MUH, PAUL 

RISHER, CHARLES SLOANE, ROBERT S. PERSKY, 
FINLEY, KUMBLE, UNDERBERG, PERSKY & ROTH, 

a Partnership and LAWRENCE J. BERKOWITZ, : 


Additional Defendants on 
Counterclaims. 


The parties have moved and cross-moved for 
reargument with regard to portions of the Opinion of this 
Court dated October 16, 1973. The motions for reargument 
are granted and the previous opinion of this Court is 


clarified and corrected as hereinafter set forth. 


¢ 


~ ene TL 


Clarification with respect to application of federal 
tolling provisions (Opinion, October 16, 1973 at pages 


17-19). 


As stated in the Opinion at pages 18-19, 
"these causes of action are held to accrue as of the 

date when the fraud was discovered or with reasonable 
diligence could have been discovered." In connection with 
the alleged churning claim involved in this case, deter- 
mination of that date is an issue of fact which is inter- 
twined with proof of the substantive claim. Therefore, any 
determination as to whether those portions of the first and 
second causes of action arising between September 1, 1963 
and February 17, 1965 are time-barred must abide proof at 
trial. For that reason, summary judgment must be denied 


as to the first and second causes of action. 


Correction of dates (Opinion, October 16, 1973 at page 20) 


The Court corrects the dates on page 20 of the 
Opinion of October 16, 1973, at line one and lines 12-13, 
to read"September 1, 1963 to February 17, 1965. Thus, the 
fourth cause of action based on common law violations may 
be maintained for the period from April, 1962 until September 


1, 1963 and is time-barred with respect to those transactions 
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occurring between September 1, 1963 and February 17, 1965. 


In all other respects the motion and cross-motion 


for reargument are denied. 
Settle order on notice. 


Dated: November 23, 1973 


Order of Judge Ward on Motion for 


Summary Judgment 


NEWBURGER, LOEB & CO., etc. 


q ~ 7 r " yar 4 
Additional Detendants 
n Counterclaim 
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ounterclaims Persky anda Finiey, 
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Kumble, Underberg, Persky & Roth to dismiss the counterc lai! 


vi 
€ 


Motion under date 


_ 
es 


and Gross § Co. for summary judeme 


judgment ; 


1072, on benalt of additiona 


-Y-Motion under date of June 23. 


summary judgment, and 


defendant on counterclaim Alex Aixala for 


The Court having considered the pleadings, the affidavi 


depositions, exhibits and other papers submitted by the parties 


in favor of and in opposition to said motions, and the Court 


having heard and considered the arguments of the parties, and due 


deliberation having been hac and the Court having issued an opinion 


dated October 16, 1973; and 


Defendants having moved for re-argument under date of 


October 30, 1975, and plaintiff and all additonal defend: 
cument under date ot November 5, 


(oj 
Sue 


counterclaims having moved for re-a 


1973, and the Court having granted re-argunment and having considereu 


the arguments of the yarious parties on the motions for re-argument, 


4. That all the motions of Plaintiff and all additional 


defendants on counterclaims are denied except that it is: 


(a) ORDERED, ADJUDGED, and DECREED that the Third, Fittn, 


Sixth, Seventh and Eiehth counterclaims state causes of action 


as to which there is no federal jurisdiction of the subject matter, 


and accordingly said counterclaims may be maintained only by way 


of set-off and may not be asserted as a basis for affirmative reliet. 


2. That the motion made by defendants Charles Gross, Mabel 


i eanne Donoghue and Gross & Co. for summary judgment and 


Bleich, J 


partial summary judgment is denied except that: 


(a) It 15 ORDERED, ADJUDGED AND DECREED that the Agreemen 


executed February 11, 1971. by and between Newburger, Loeb & Co. 


nd Newburger, Loed & Co. inc, tne so-called Transfer Agreement) 


MQ ot 
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which Agreement is dated as of December 31, 1970, was executed 
AY in violation of the provisions of Section 98 of the New York 
nr ‘— partnership Law, and that the relief remedies,—and damages to 
wo which defendants are entitled withregardto—suchillegality 
St await the trial; and it is further 


(b) ORDERED, ADJUDGED AND DECREED that Plaintiff's 


Third Cause of Action is barred as not timely brought under 
Section 29(b) of the Securities Exchange Act of 19534, and said 


Third Cause of Action is dismissed; and it is further 


(c) ORDERED, ADJUDGED AND DECREED that the portion of 
plaintiff's Fourth Cause of Action based on transactions occur- 
ring between September 1, 1963 and February 17, 1965 is barred 
by New York CPLR Section 213:1, and such portion of the Fourth 


Cause of Action is hereby dismissed. 


Dated: New cae tea 
T 
DeteHoew? 6~ 1973 


Notice of Motion submitted by 


Additional Defendant Fred Kayne, 


together with affidavit of Kayne in support. 
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‘UNITED STATES DISTRICT COURT 0 pais 
{SOUTHERN DISTRICT OF NEW YORK 


yd 
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} wv Cy 
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||NEWBURGER, LOEB & CO., INC., as Assignee 
‘lof Claims of DAVID BUCKLEY and MARY 
'| BUCKLEY, 


Plaintiff, 


-against- 


CHARLES GROSS, MABEL BLEICH, JEANNE 
DONOGHUE and GROSS & CO., 


Defendants, 


nee a nace ens saa em 


NEWBURGER, LOEB & CO., a New York Limited 
Partnership, et al, 


Additional Defendants 
on Counterclaims. 


Bae tk aes ini ca new ale een as [een aw naan ane a ae em Sao a a an Re eR OE 


PLEASE TAKE NOTICE, that upon the pleadings herein, 


| the annexed affidavit of Fred Kayne sworn to May 27, 1975, aca 


upon all prior pleadings and proceedings, including the: depositions 


| 


‘of additional defendants on counterclaims, Fred Kayne, Charles 


Sloane and Robert Muh, the undersigned will move this Court 


| 
lat Courtroom 619, at the United States District Courthouse, Foley | 
‘|Square, New York, New York, at 2:15 p.m. on June 6, 1975, or upon | 
‘ithe trial of this action, whichever event first occurs, for an 

! 


Ru 


pr ae ans ete! re 


of Civil Procedure, to dismiss 


| Order, under Rule 12(b)(6), 


the Second Defense and First Counterclaim and Fifth through 
Ninth Counterclaims, on the grounds that the Defense and Counter- 
claims as asserted fail to state a claim against the additional 
defendants on counterclaims, or, in the alternative, to grant 
summary judgment for said additional defendants on counterclaims, 
under Rule 56, Rules of Civil Procedure, on the ground that there 
is no genuine issue as to any material fact, and for such further 


order and further relief as to the Court may seem just and proper. 


ce cee a CC + eee ee ee Et CCL ALLOA 


Dated: New York, N.Y. 
May 27, 1975 


MARTIN E. SILFEN, P.C. and 
BONDY & SCHLOSS 
Attorneys for Additional 
Defendants on Counterclaims 
FRED KAYNE, CHARLES SLOANE 
and ROBERT MUH 
Office and P. 0. Address 
545 Fifth Avenue 
New York, N.Y. 10017 | 


To: GOLDEN, WIENSHIENK & MANDEL 
Attorneys for Defendants 
GROSS, BLEICH and DONOGHUE 
10 East 40th Street 
New York, N.Y. 10016 


FINLEY, KUMBLE, UNDERBERG, HEINE & GRUTMAN 

Additional Defendants on Counterclaims, Pro se 
477 Madison Avenue 
New York, N.Y. 10022 


RICHENTHAL, ABRAMS & MOSS 

Attorneys for Additional Defendants on 
Counterclaims: Newburger, Loeb & Co., 
Andrew M. Newburger, Robert L. Newburger, 
Executors of the Estate of Leo Stern, 
Robert L. Stern, Richard D. Stern, John F. 
Settle, Harold J. Richards, Sanford Roggenburg, 
Adolphus Roggenburg, the Executors of the 
Estate of Ned D. Frank 

122 East 42nd Street 

New York, N.Y. 10017 


HART & HUME 

Attorneys for Additional Defendant 
on Counterclaim: Robert S. Persky 
10 East 40th Street 

New York, N.Y. 10016 


KANTOR, SHAW & DAVIDOFF, P.C. 

Attorneys for Plaintiffs and Additional 
Defendants on Counterclaims: Paul Risher 
and Alex Aixala 

200 Park Avenue 

New York, N.Y. 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC., as Assignee 
of Claims of DAVID BUCKLEY and MARY 


BUCKLEY, 
Plaintiff, 


-against- 
AFFIDAVIT 


CHARLES GROSS, MABEL BLEICH, JEANNE 


DONOGHUE and GROSS & CO., 
71 Civ. 685 (RO) 


Defendants, 


NEWBURGER, LOEB & CO., a New York Limited 
Partnership, et al, 


Additional Defendants 
on Counterclaims. 


STATE OF NEW YORK  ) 
)ss.: 
COUNTY OF NEW YORK ) 


FRED KAYNE, being duly sworn, deposes and says: 


claims and on my behalf and on behalf of additional defendants on 


| 

1. 2am one of the additional defendants on counter- | 

counterclaims Charles Sloane (hereafter Sloane") and Robert Muh | 
{ 

(hereafter 'Muh''), make this affidavit in support of our motion 

| 

for an Order, under Rule 12(b)(6), Rules of Civil Procedure, to | 


dismiss the Second Defense and First Counterclaim and Fifth through 


Ninth Counterclaims, on the grounds that the Defense and Counter- 
claims as asserted fail to state a claim against Sloane, Muh or 
me, or, in the alternative, to grant summary judgment to us, 
under Rule 56, Rules of Civil Procedure, on the ground that there 
is no genuine issue as to any material fact, and for such further 
order and further relief as to the Court may seem just and proper. 
I have personal knowledge of all of the facts and circumstances 
hereinafter set forth, and to the extent that I lack personal 
knowledge of any facts and circumstances relative to Sloane and 
Muh, Sloane and Muh, by separate affidavits to be submitted in 
support of this motion, will set forth such facts and circum- 


stances. 


The Parties And Their Relationships To 
The Partnership 


2, Sloane and I were general partners of Newburger, 


Partnership") effective as of March 1, 1970. On October 8, 1970, 
Sloane and I gave notices of withdrawal from the Partnership 


effective November 30, 1970. Our resignations were duly noted 


in the Minutes of the Partnership Executive Committee of 


{ 
Loeb & Co., a New York limited partnership (hereafter ''the 
| 
| 
| 
| 
| 
| 
| 


os 
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November 5-6, 1970. As indicated in the Minutes, the following 


resolution was voted upon and unanimously approved: 


"Resolved that the Executive Committee 
hereby acknowledges that the . . . resignations of 
Fred Kayne and Charles Sloane were submitted on 
October 8, 1970, and that the effective date set 
forth in each of the said resignations was 
November 30, 1970." 


A copy of the Minutes is annexed hereto as Exhibit "'Al'. A copy 
of my resignation was forwarded to the New York Stock Exchange 
and is referred to on Page 2 of an inter-office memorandum from 
The Department of Member Firms to The Admissions Committee. A 


copy of the memorandum is annexed hereto as Exhibit "B!l. 


consulting firm. He was never a partner of the Partnership. 


} 
{ 
| 
3. Muh was a partner in an independent management | 
| 
| 
| 
4. Charles Gross (hereafter "Gross") was a general | 

{ 

| 

| 


partner of the Partnership. Gross gave notice effective Septem- 


ber 30, 1970 of his withdrawal from the Partnership. 


5. Mabel Bleich and Jeanne Donoghue were limited 


partners of the Partnership. On December 31, 1970, they gave 


notices of withdrawal from the Partnership. 


at 
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6. Gross & Co. was a partnership of which Gross was 


a general partner and Bleich and Donoghue were limited partners. 


This partnership had a Clearing Agreement with the Partnership. 


7. Under the terms of §7.1(a) of the "Restated 

Articles of Limited Partnership of Newburger, Loeb & Co., As 
Amended", Sloane and I, as well as Gross, ceased to be partners 
for all purposes as of the effective date of our withdrawals, 
i.e. Sloane and I as of November 30, 1970; Gross as of September 
30, 1970. 

Defendants Amended Answer And Counter- 

claims; Plaintiff and Additional Defendants 

on the Counterclaims Reply and Answer, and 


the Agreement of February 11, 1971 Dated 
December 30, 1970 


i 


8, In answer to claims asserted by Newburger, Loeb 
& Co., Inc. (hereafter "the Corporation"), successor in interest 
to the Partnership, against defendants, defendants served their 
Amended Answer and Counterclaims. A copy of the Amended Answer 
and Counterclaims'is annexed hereto as Exhibit ''C''. In response 


thereto, the Corporation and additional defendants on the counter- | 


a eee 
essences tment ties ait tet ACA OTN AI A AA OTIS TEES ES emcemecesnee 


claims served their Answer and Reply. A copy of the Answer and 


Reply is annexed hereto as Exhibit ''D!'. 


whe 
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9, The controversy centers about a certain agreement 

l|actually executed on February 11, 1971 though dated December 30, 
1970 under which the Partnership sold certain partnership assets 
and liabilities to the Corporation. A copy of the Agreement is 


annexed hereto as Exhibit "E". 


Defendants Second Defense and First Counter- 
claim (4s 2-8 of their Amended Answer) May Not 
Be Maintained Against Kayne, Sloane or Muh 
Since They Were Not General Partners Of The 
Partnership At The Time of the Section 98 


Partnership Law Violation 


10. Defendants have alleged in their Second Defense and 
First Counterclaim (fs 2-8 of their Amended Answer) that a certain 
agreement actually executed on February 11, 1971 though dated 
December 30, 1970 was “ineffective and a nullity because it was 
executed in violation of Section 98 of the Partnership Law of 
the State of New York without the consent of all of the general 


and limited partners." (47). 


11. The Section states in relevant part that '. .. a 
general partner or all of the general partners have no authority 
to (b) do any act which would make it impossible’ to carry on the | 


ordinary business of the partnership." Liability is imposed on 


oes 


— 


es 
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the general partners only. A prior decision of this Court 
(Ward, J.) has determined that the Section was violated. Since 
neither Sloane, Muh nor I were general partners, we cannot be 


held liable for a violation of the Section. 


\2. Judge Ward has determined (365 F. Supp. 1370) that 
damages is an adequate remedy for the violation. They may not be 
assessed against those who were not general partners of the 
Partnership at the time of the wrongdoing, i.e. the transfer of 


some of the assets and liabilities of the Partnership. 


13. Our motion to dismiss this Defense and Counter- 
claim or for summary judgment should be granted. 
For The Reasons Set Forth Above, The Fifth 
Through Seventh Counterclaims Should Be Dis- 
missed Against Kayne, or Summary Judgment 
Granted To Him. The Eighth and Ninth Counter- 
claims Should Be Dismissed Against Kayne, 


Sloane and Muh, or Summary Judgment Granted 
To Them 


he nn neon NO 


14. According to defendants' own version of the undis- 
puted facts, the Partnership ceased to do business on or about 
January 1, 1971 (466), and pursuant to the terms of the Partner- 


ship agreement, Bleich was entitled to receive upon dissolution 


at. 
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the sum of $75,000.00 plus interest from and after June 30, 
1970 (467). Neither Sloane nor I were general partners at this 


time, i.e. January l, i971, or for that matter at any time 


ee OO 


subsequent to November 30, 1970. Only those general partners 
who were partners of the Partnership at the time alleged in 


Defendants Amended Answer and Counterclaim could be held liable 


anaes 


to Bleich. The same holds true for Donoghue's claim (Sixth 


Counterclaim, %s 20, 21, 40, 66, 70-73). 


15. For the same reasons set forth in Paragraph 14 
above, Gross' claim against me (Seventh Counterclain, 5 270; Zh, 


40, 66, 75-77) must fail. 


| 
16. For the reasons set forth in Paragraphs 2, 3, 7, | 
14 and 15 above, Gross' claims against Kayne, Sloaje and Mun must | 
fail, i.e. neither Sloane, Muh nor I were involved in the 
Rafkind's situation or involved with the Pextnership in the sale 
of part of its assets or yiabilities (Eighth Counterclaim, 4s 3- 
8, 21-23, 66, 78-84; Ninth Counterclaim, {s 3-8, 21-23, 66, 79-84, 


85-88). 


17. Defendants have no claims against us as asserted 


in the Defense «id Counterclaims for which dismissal or summary 


seme emacs att A CC LL AT AM 


judgment is sought. 
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WHEREFORE, our motion should be granted in all 


respects. 


RY 


Fred Kayne 


Sworn to before me this 
27th day of May, Lg73. 


MARTIN ELLIOT SLi ey 
Wotary Public, Stree 96 Fiey 3 
Mo BRB ‘ 
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_~ Exhibit A to Kayne Affi ~ davit 
SRECUTIVE COMMITTEES M. -1TiNC 
MINUTE 


fod 


November 5-6, 1970 


. ~ 


Phe meocting was opened ct 5:10 P.M., November 5, i970 wit. 
in atvencance: 

Fred Kayne 

Robert Persky (counsel) 
Andrew Newburger (alternate) 
Robert Newburger 

Jona F. Settel 

Leo Stern (alternate 

Rooert ee: rn 

Robert Therese 


e 
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Robert Newburger made a motion that the minutes ot the October 27 
meeting be approved. The motion was seconced by Robert Stern an 
unanimously passed. 


A discussions was entered into at this point with regard to resignations which nhac 
been submitted in October. Fred Kayne recessed the x meeting untill noon Friday. 


Tne eh reconvened at 12:30, P.M., Friday, with the same indivicuals in 
The followi., resolution was voted upon: 


4 


Resolved that the Executive Committee hereby acknowlecges that tue 
resignation: oF Ned Frank was submitted on October 6, 1970, anc the 
esigmati Fred Kayne, anc Charles Sloane were. submitted on 
biti 5) o,f , Bha thas toc aoe cate set forth in each os the saic 
res signations soa November 320, 1970. 


¥ 


Lis was unanimously approved and the two alternates had no objectic 

& Business 

Bob Persky's report was postponed. 

There are several bills which remain unsettl 
etalk venture. It is the unanimous 
eter J. Cro ses Ll be negotiatec anc 
a settlement ca at oe reac it i 

ae This feeling is extended to incl 
alberry bill as well as the Simonoti, Pyse: 

at the previous meeting. 

Discussions are continuing 

in response to these discussi 

S Nothing new to report. 


luded in (bo) above. 
ching naw to repoxs. 
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ae New Business: 
(2) Discussed previously. 
(0) The Cash Flow is critical and various approa ches to improving 
~-2 situation are being discussed and investigated. : 
(c) Resolution - the proposed resolutioa was ed: Peete and discussec. 
Further thought needs to be given to the re solution prior to ratitication. 
ave Tae meeting was adjourned at 2:30 P.M. 
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. FO: The Admissions Committee 486 
| FROM: The Department of Member Firms 
SUBJECT: Newouyser, Toab. & Co., Inc. + Suecescer Ce Ravoureger, 


/ 


Took & Co, (icc. Portnership) 


* whe Firm of Navburger, Loeb & Co., Inc. was formed by Messrs. 
Paul Risher and topert niih £or the purpose2s of succeeding to the 
“business of Newbursger, Loe & €o., The tivm bes 66 rveristered -, ' 
representatives “n £our offices in New York aad California. ALT 
_accounts are introduced to W. E. Hutton & Co. on a disclosed besis. d 


s 


ad LIGIhxg 


The corporacion has been granted pernission by the $.=.C. Co 
register as a successor to a registered proxer-cealer partnership 
pursuant to Rule 13b1-3 under the Securitics Excnange Act and myst 


register as such within 30 days after such succession. : 


e 
- 
u 


wordinated lenders 
a 


The general partners, limited partners ane 
nip to non-voting 


agreed to conver their interests in the parctne 
common stock, convertinle preferred stock ani Long-term subordinated 
gg 


accounts and notes, pursuant to a> agreement dated Decemoer 31, 2370. 


ae + On November 16, 1970, a Suspension Warning Letter was sent te 


the firm based on pending capital withdravals of approximately 
$1,560,000 within the subsequent 130 days. The capitel withdrawals 
represented both general. and Limited partner withdrawals pursuant to 
their partnership agreement. At that time the firm had excess net 
capital of approrimately $575,009. The firm was given to November 20, 
“1971, to produce a plan for reorsanizatioa or liquidation. Since 
".* November 16,,1970, she withdraving Limited partners have’ signed agree- 
-- ments that they would not withdraw cunds Zrom the partnership fox. 
stipulated period of time. These agreements have been renewed four 
“times, the latest agreement expires at the close of business, 
February 10, 1971. ‘The partaersh>> had 23 general partners, Ll of 
whom had. a positive capital position amounting to $1,115,795. The 
- remaining 12 general partners hed a negative capital position anount ing 
$1,296,777 including the accounts of Robert Stern, deficit $391,000; 
Andcew Rewburger, deficit 5473 ,090; Robert Newburger, defieLt $129,090, 
and Harold Richards, deficit $131,000. These deficits came about pri- 
marily becausc of prior years' losses and the accumulated 1970 losses 


which amounted to $2,642,999. After unsucesssful attempts to bored 
individual deficits, the firm suomitced 


ies, 


monzy in order to wace ep their 


ine, that Lf 1o¢o- 
ship and 


-cion on Decemoer 17, 1970, state 
plished, it vould resign its member 


a plan of reorganize 
tliations were not accor 
liquidate. 
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‘and subordinated lenders vere ante by 


The limited partaer 


the firm that if licuidation were to take place at that tne, the 
ge ek Sony avirceners would 


s 
t 
a 

eneral. partners would receive nothing, th 
subordinated lende 


5 
K 


receive nothing and tne 
than 50¢ en the dollar. 


s world ince tee less 


The new corporation will assume all assets and liabilities of 
the partnership and provide a subor rdinated account which contains 

0 shares of Darcerci stock with an estimaced value of $900, GOO : 
ical value '225,000) and approximately $20,050 ia cash. In 
exchansze, certazn present general partners will receive 12% of the 
voting stock, and convertible preferred stock. The linited partners 
will receive 2a converzible preferred stock and non-voting stock. 
The subordinated lenders will extend their svborcination agreenen 
to a five-year period. However, the corporat: ion has agreed to r 
approximately 30% of the subordinated accounts within six’months. si 


if) 
"3 cr 


Due to the firm's continuous problems since 1958, Mr. Charles 
Gross, Managing Partner, resignad in August, 1970, and was sueececdad 
by Mr. Fred Kayre. Messrs. Risher and tah were engaged as Manage- 
ment Consultants by the firm during the short peri od of time that 
Fred Kayne was Managing Partner (August throus “Noverber, 1970). 


NDC 
4 
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The Exchange staff worked very closely with Mr. Kayne during : 
August, September and October, 1970, to deliver ell customer accounts 
to W. E. Hutton & Co., on a fully disclosed basis. ix. Kayne resigned 
on November 14, and was succeeded by Mr. Rovert ewburger. Mr. Kayne 
stated the reason for his resitnation was primarily due to hié' “in- 
ability to male suzfticient headway in reorganizing the partnership. 
and his wife's medical condition." 


The staff has wocted very closely with the new corporation, but 
has experienced much cifficulty due to lack of Zaniliarity with Exchange 
rules and practices on the part of the proposed principals. . 


The losses of the partnership during the last six months of 1970 
‘are as follozs: : " 
ge ee October ($392,165) 
August ($58,612) Hovenmber . ($1,700,223) 
September ($58,655) December € $51,754) 
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The net capital computation during key periods in 1970 is 
s- follows: 


ity 2 


11/27 12/10 12/31 


Dt, - # $23,439,900 $1,647,000 $760,742 $760,742 $721,862: 
NG. 1,933,000 657,009 "7,604 407; 000 467,559 
RATIO ~ -. 1,433% ele). 2000 183% 155 
EX. N.C. (deficiency) 534,000 §75.033 .(42,396)*. 357,000 417,556 


— 


This deficiency was corrected by the sale of 
propriecary securities on Noverbex 30, 1970. © : 
The above is based on unauctited Fineneial in- : 
forirration supplied by the partnership. 


The staff t:ried to pursuad 
invest additicnal capita ti 
minimum Exchange requires 

stock. The = also : 


de Messrs. Risher, Muh and Kayne ta 
e new corporation, above the $10,('00 
nt for which they receive 7o% OF the vetin 
ied-to pursuace-t:hem to engage a competent, 
neipal officer. ‘le were unsuccessful in both 
attempts and at oe insistence of ‘xr. Risher, the proposed corporate 
membership was posted on gocreane 29, 1971, for consideration by the 
Admissions Committze on ineeapicgel 10, and the Board on february li. | 
The stazi made it wnertactly clear that although the firm was posted 
as a proposed member, there could be no certainty of a Board approval 
on February ll. : : 


- 
° 


In additior. to the above, the staff learned the following: 


a) The new corporation is assuming @@l. assets and 
liabilities of the partnersnip, 


b) The long term lease,commitments amount to approxi-~ _ 
mately $409,005 annually, 

c) Litigation involving the partnership vill be assumed 
by the corporation. Known clains wh vapeiiemhceg ae 


is 
througt 

1970, amounts to $1,103,243, ir. Risher informed the 
settle 


staft that the firm estimates the cae o£ these 
_Claims to de no greater than $144,700, ‘ 
d) The firm will be managed by an executive committee who 
f are not experienced as senior principals in the manage- : 
"ment and piel Roa oe a member firm. (see detailed 


woke bse 


The jel nesotiated certain restrictions in the event of approval 
on February 11 (copy attached). S 

The £inal closing and accepta :nce by the general and limited 
partners and subordinated lenders for the partnership and Messrs. 
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Risher, Muh and Nayne for the propose’ corporatiom is ex “pected to 

take place eceiger oe 1971, after 5 pum., if 2 : O£ Governors 
fer membership. If the corporation is not 

eee rob es) ire EF the partnership do not agree on a closing, 

the partnership wi rest its moarbership in the Exchange and go 

into self-liquidcati \¢ a non-member partnership. I£ this is done, 

‘i, Bs. RULLON G Co. retain all customer accounts, thereby avoiding 

the necessity of using S.1.P.C. 


Exhibit C to Kayne Affidavit, 
Amended Answer and Counterclaim, 


See, pages 31-54 
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Exhibit D to Kayne Affidavit, 


Answer of Additional Defendants, 


See, pages 55-74 


Exhibit E to Kayne Affidavit, 
Agreement dated Decemper 31, 1970, 


See, Plaintiff's Trial Exhibit 24. 
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Reply Affidavit of Silfen in Support 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC., as Assignee 
of Claims of DAVID BUCKLEY and MARY 
BUCKLEY, 


Plaintiff, : FL Civ. 685 (CaO) 
-against- 


CHARLES GROSS, MABEL BLEICH, JEANNE : AFFIDAVIT IN REPLY | 
DONOGHUE and GROSS & CO., 


Defendants, | 
-against | 


NEWBURGER, JLOEB & CO., a New York Limited 
Partnership, et al, 


Additional Defendants 
on Counterclaims. 


STATE OF NEW YORK ) 
Yss.: 
COUNTY OF NEW YORK ) 


ee 


MARTIN E. SILFEN, being duly sworn, deposes and says: 


1. I am one of the attorneys for additional defendants 


on counterclaims Fred Kayne (hereafter "Kayne''), Charles Sloane 


(hereafter "Sloane'') and Robert Muh (hereafter 'Muh''), and make 
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this affidavit in reply to the memorandum of law* submitted by 


defendants in response to the motion of Kayne, Sloane and Muh for 


an Order under Rule 12(b)(6), Rules of Civil Procedure, dismissing) 


Ninth Counterclaims on the grouna that said Counterclaims fail 


to state claims against Kayne, Sloane or Muh, or, in the alter- 


the Second Defense and First Counterclaim and Fifth through | 
| 
| 


native, granting summary judgment to them on the ground that there 


are no genuine issues as to any material facts. 


Acknowledgement That The Fifth and Sixth 
Counterclaims Should Be Dismissed as 


Against Kayne and Sloane** 


The Undisputed Facts and Defendants' | 


2. Defendants have failed to submit any counter- 


statement under Rule 9(g). This failure acknowledges that those 


material facts set forth by Kayne, Sloane and Muh in their 


Statement under Rule 9(g) are undisputed. Defendants concur in 


——— 


the position maintained by Kayne that the Fifth and Sixth Counter- 


* Defendants' response to the motion of Kayne, Sloane and Muh 
comes by way of a memorandum of law. No sworn affidavits are 
submitted to refute the sworn affidavits of Kayne, Sloane 
and Muh. 


*k Defendants' memorandum, Point II, pp.3-6, includes Sloane. 
Sloane is not named as an additional defendant in the Fifth 
and Sixth Counterclaims. 


ee 
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claims asserted by defendants may not be maintained against him 
and should be dismissed. Kayne’. motion seeking a dismissal ot 


said counterclaims should be granted in all respects. 


The Sev .h Counterclaim May Not 
Be Ma: itasned Against Kayne 
3. Defendants’ argument (Point III, pp. 6-8 of their 
memorandum) is belied by their pleading, i.e. 1s 74-77 of 
Defendants Amended Answer. Notwithstanding defendants' 
characterization of this counterclaim, their pleading alleges in 


salient part: 


a 


(a) The existence of the partnership agreement; 


(b) Defendant Gross' entitlement to receive upon 


dissolution the amount of his capital (475); 


(c) By reason of defendant Gross' participation 
in profits and losses until December 31, 1970, his capital as of 


said date can only be determined by an accounting (475°), 


_—_—— 


(d) Kayne being a general partner of the partner- | 


ship is jointly and severally liable to Gross;* 
vw eeeeeeeerenamenaaaaeatentenanaaestanisnaiant 


* Kayne was no longer a general partner ia the partnership as of 
December 31, 1970, i.e. at the time ~ the accounting sought 
by defendant Gross. 


: -. 


(e) By the transfer agreement, Newburger, Loeb & 
Co., Inc. (hereafter "the Corporation") assumed and agreed to pay 
said capital to defendant Gross, and if the transaction set forth | 
in the transfer agreement should not be set aside*, then the 


Corporation is liable to Gress for such capital. 


4, Giving defendants the benefit of those allegations 
asserted against Kayne, this counterclaim must nevertheless be 
dismissed. First, Kayne was not a general partner of the partner- 
ship after November 30, 1970. Second, the parties sought to be 
held responsible by this counterclaim are those parties who 


executed the transfer agreement on behalf of the partnership and 


the Corporation. Kayne does not fall into either category. 


5 Defendant Gross and Kayne both withdrew from the 
partnership prior tc the time of the execution of the transfer 


agreement. Gross' rights are no better than Kayne's. 


6. This counterclaim may not be maintaine<: against 


Kayne for another reason. Judge Ward has already determined that :| 

i 

eos eS | 
* Judge Ward has already ruled that rescission is an in- 

appropriate remedy. The adequate remedy, if any, is money 

damages. 
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"The Third, Fifth, Sixth, Seventh 
and Eighth Counterclaims are not logically 
related to the plaintiff's cause of action; 
therefore, they are not compulsory counter- 
claims. Since there is no independent basis 
for federal jurisdiction, these counter- 
claims may be maintained only to the extent 
that they constitute a set-off; they may 
not be asserted as a basis for affirmative 
relief." 
Kayne has asserted no claim for affirmative relief against 
defendants. Therefore this counterclaim may not be asserted as 
a set-off to a non-existing claim. 


The Eighth Counterclaim - Defendants' 
Response to the Position of Kayne, Sloane 


and Muh on This Counterclaim Is Unresponsive 
7. Defendants' position with respect to this counter- 
claim (Point IV, p. 8) is conclusory and unresponsive. 
| Defendants argue that the mere fact that Kayne, Sloane and Muh 
are named as additional defendants on this counterclaim subjects 
them to liability. This argument is absurd. The thres iold 
question is: does this counterclaim state a cause of actic.1 


against these additional defendants? It is respectfully sub- 


8, In the first instance, as with the Third, Fitth, 


Sixth and Seventh Counterclaims, Judge Ward has already ruled 


mitted that the answer is ne. 
| = 


| 
| 
: 


that ". . . there is no independent basis for federal juris- 
diction" and as such this counterclaim may be maintained only to 
the extent that it constitutes a set-off, i.e. to claims asserted | 
by Kayne, Sloane and Muh against defendants. Since no claim is 


asserted by Kayne, Sloane and Muh against defendant Gross, this 


counterclaim may not be maintained as a basis for affirmative 


a 


relief. 


9, Further, this counterclaim involves Rafkind & Co., 
Inc. (hereafter "Rafkind"). Defendants do not claim otherwise, 
i.e. Point IV, p. 8 of Defendants' Memorandum. During the period | 
involved, i.e. in or about January 1971, Kayne and Sloane were | 
no longer general partners in the partnership. Muh was never a | 


general partner. All were without involvement in the Rafkind 


situation. Defendants do not meet this issue squarely. They hide 

behind an unsworn-to memorandum which on its face creates no 
lltriable issues and as such is without probative value. They had 

no part in the wrong and malice set forth in Paragraph 82 of 

Defendants! Amended Answer; nor did they cause the partnership 

to utter the statement complained of in Paragraphs 82 and 83 of 


{ 
said Amended Answer. Kayne, Sloane and Muh have sworn under oath | 
| 
to their lack of involvement with the facts and circumstances | 


Bs 


which gave rise to this counterclaim. Defendanis' memorandum 
is not responsive and is palpably inadequate to rebut the 
allegations contained in the Kayne affidavit of May 27, 1975 
as ratified by Sloane and Muh. 

The Ninth Counterclaim - Defendants’ 

Response to the Position of Kayne, Sloane 

and Muh on This Counterclaim is Unresponsive 

10. As with the Eighth Counterclaim, defendants' 

response by way of memorandum is inadequate. Judge Ward has 
already ruled that the Ninth Counterclair relates only to the 
sale of the business of the partnership (in which neither Kayne, 
Sloane nor Muh was involved on behalf of the partnership) and 
the alleged interference with the employment opportunity offered 
to Gross, i.e. the Rafkind situation, constitutes a violation of 
the Sherman Act and the Clayton Act. Kayne, Sloane and Muh have 
sworn under oath to their lack of involvement in these affairs. 
No facts are submitted by defendants to controvert that which is 
claimed by Kayne, Sloane and Muh. The burden to come forward 
with evidence to controvert that which has been sworn to lies with 
defendants. They have failed to sustain this burden. Their 
memorandum must be disregarded and the motion of Kayne, Sloane and 


Muh granted. 


J. 


The First Counterclaim - Defendants’ 
Response to the Position of Kayne, Sloane 


and Muh on This Counterclaim Is Unresponsive 

1l. As with the Eighth and Ninth Counterclaims, 
defendants' response by way of memorandum is inadequate. The 
memorandum suggests that this counterclaim sounds in conspiracy 
and conversion. Ti.s siggestion is belied by Defendants Amended 
Answer which says it ail. This counterclaim is one for an 
accounting and then maintainable, if at all, against those 
defendants who were general partners of the partnership at the 
time of the violation of Section 98 of the Partnership Law. That 


Section defines the liability of those who violate its terms. 


randum (p. 2, #3) (which only begs the question), Judge Ward, on 
the prior motion of plaintiff, defendants and additional 
defendants o counterclaims, was asked to determine whether 


defendants’ Amended Answer and Counterclaims stated causes of 


12, Contrary to the position maintained by the memo- | 
| 
| 


action « ainst the additional defendants. The Court was not asked 
to determine whether the additional defendants on said counter- 
esate should be removed from the litigation because the allega- 
tions of the Amended Answer and Countercleims did not state 


causes of action as a matter of suostantive law save only the 


Ninth Counterclain. 
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13. For all of the reasons above stated, the motion of 


additional defendants on counterclaims Kayne, Sloane and Muh 


shoul’? be granted in all respects. 


Sworn to before me this 
llth day of June, 1975. 


Qualified in Now York Syvace 


Term Expires March JO, PY 


x 
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Martin &. Silfe 


y 
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STATE OF NEW YORK ) 
)ss.: AFFIDAVIT OF SERVICE BY MAIL 
COUNTY OF NEW YORK ) 


Marion Goddard, being duly sworn, deposes and says, 
that deponent is not a party to the action, is over 18 years of 
age and resides at 7101 Colonial Road, Brooklyn, N.Y. That on 
the llth day of June, 1975, deponent served the within Affidavit 
in Reply upon the below-named attorneys at the addresses designated 
by said attorneys for that purpose by depositing true copies of 
same enclosed in post-paid properly addressed wrappers, in an 
official depository under the exclusive care and custody of the 
United States Postal Service within the State of New York: 


FINLEY, KUMBLE, UNDERBERG, HEINE & GRUTMAN 
Additional Defendants on Counterclaims, Pro se 
477 Madison Avenue 

New York, N.Y. 10022 


RICHENTHAL, ABRAMS & MOSS 

Attorneys for Additional Defendants on Counterclaims 
Newburger, Loeb & Co., Andrew M. Newburger, Robert L. 
Newburger, Executors of the Estate of Leo Stern, 
Robert L. Stern, Richard D. Stern, John F. Settle, 
Harold J. Richards, Sanford Roggenburg, Adolphus 
Roggenburg, the Executors of the Estate of Ned 

D. Frank 

122 East 42nd Street 

New York, N.Y. 10017 


KANTOR, SHAW & DAVIDOFF, P.C. 

Attorneys for Plaintiff and Additional Defendants 
on Counterclaims: Paul Risher and Alex Aixala 
200 Park Avenue 

New York, N.Y. 10017 


Sworn to before me this Marion Goddard 
llth: day of June, 1973. 
. o 


| 
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\ 
ad 


Supplemental affidavit of Silfen in support 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ww wee ween we ne esse ene n essen sre nn eernnn ».4 | 
NEWBURGER, LOEB & CO., INC., as Assignee 
of Claims of DAVID BUCKLEY and MARY 
BUCKLEY, 
Plaintiff, 
71 Civ.685 (RO) | 
-against- | 
CHARLES GROSS, MABEL BLEICH, JEANNE : 
DONOGHUE and GROSS & CO., SUPPLEMENTAL 
: AFFIDAVIT IN | 
Defendants, SUPPORT )F 
: MOTION 
-against- 
NEWBURGER, LOEB & CO., a New York Limited | 
Partnership, et al, 
Additional Defendants 
on Counterclaims. 
a be oo eee X 


STATE OF NEW YORK ) 
)ss.: 
COUNTY OF NEW YORK ) 


| 


MARTIN E. SILFEN, being duly sworn, deposes and says: 


1. I am one of co-counsel for additional defendants 
Fred Kayne (hereafter Kayne"), Robert Muh (hereafter "Muh"') and 
‘eaueie Sloane (hereafter '"'Sloane'), and submit this brief supple- 


( 
‘metal affidavit in response to Mi. Mandel's witimely affidavit 


| 


| 
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in opposition to the motion of Kayne, Muh and Sloane to dismiss 
certain counterclaims contained in defendants’ Amended Answer and 


Counterclaims, or, in the alternative, for summarv judgment. 


2. Mr. Mandel's affidavit has no probative value since 
it is not based on personal knowledge; it is not a Rule 9(g) 


Counter-Statement and fails in any event to address itself to the 


3. Mr. Mandel does not recite facts; he only alleges 
conclusions. Withour prior leave of this Court and after the 
service of not only an Answer, but an Amended Answer, Mr. Mandel 
suggests that defendants be permitted to amend their Amended 

lAaswer to allege a claim for conversion, or, alternatively, to 
conform their Amended Answer to the proof which may be adduced at 


trial. Since Mr. Mandel has demonstrated his propensity for 


| 
| 
| 
||merits of the motion. | 
| 
| 
| 
| 
| 
| 
technical compliance with the rules of this Court, he knows full | 


well that such an amendment on the eve of trial would mibatentiat ly 


prejudice the rights of Kayne, Muh and Sloane. | 


4. The first counterclaim is not a claim for conversion 


-- an action at law. It is, rather, a claim for an accounting -- 


an action in equity. To the extent that defendants’ Amended 


‘ 


a 


Answer alleges conversion as the basis for any relief, it is only 
in the second counterciaim that such a claim is alleged, and then 
only under confused circumstances. At this late stage, defendants | 
should be precluded from further amending their Answer. Though 

Mr. Mandel may have claimed that the first counterclaim sounds 

in conversion, Judge Ward has already found on a prior motion that 
this counterclaim was a claim for a violation of Section 98 of 

the New York Partnership Law. Such being the case, only general 


partners may be held liable for such a violation and the relief 


afforded by the Section is damages by way of an accounting. ' 


5, As I stated in my affidavit in reply in support of 


the motion, the Amended Answer speaks for itself. Mr. Mandel's 


characterizations and expectations are not part of the allegations 


of that An-rwer. 


6. For all of the reasons above stated, the motion 


should be granted in all respects and the memorandum and affidavit | 


jof\Mr. Mandel should not be considered as lacking in probative 


| 
\ | 
| 
{ 


value. 
fw 
st | 
« i. | 
Sworn to before me this AS i 
14th day of June, 1975. Martin E. Silfen | 


FREDRIC B. GERSHON, | 
NOTARY PUBLIC, State dj New York: >. 
No. 31 


141417: 
Qualified ia New You —— 
. rfl : 


Commission Sxpires “Aa 


TATE OF NEW YORK ) 
)ss.: 
COUNTY OF NEW YORK ) AFFIDAVIT OF SERVICE BY MAIL 


Marion Goddard, being duly sworn, deposes and says, 

\jthat deponent is not a party to the action, is over 18 years of 

ge and resides at 7101 Colonial Road, Brooklyn, N.Y. That on 
the 14th day of June, 1975, deponent served the within Supple- 

ental Affidavit in Support of Motion upon the below-named 

ttorneys for the varios parties in this action, at the addresses 
designated by said attorneys for that purpose, by depositing true 
copies of same enclosed in post-paid properly addressed wrappers, 
in an official depository under the exclusive care and custody of 
the United States Postal Service within the State of New York: 


GOLDEN, WIENSHIENK & MANDEL 
Attorneys for Defendants 
GROSS, BLEICH and DONOGHUE 
10 East 40th Street 

New York, N.Y. 10016 


FINLEY, KUMBLE, UNDERBERG, HEINE & GRUIMAN 
Additional Defendants on Counterclaims, Pro se 
477 Madison Avenue 

New York, N.Y. 10022 


RICHENTHAL, ABRAMS & MOSS 

Attorneys for Additional Defendants on Counterclaims: 

Newburger, Loeb & Co., Andrew M. Newburger, Robert L 
Newburger, Executors of the Estate of Leo Stern, 
Robert L. Stern, Richard D. Stern, John F. Settle, 
Harold J. Richards, Sanford Roggenburg, Adolphus 
Roggenburg, *he Executors of the Estate of Ned Frank 
122 East 42nd Street 

New York, N.Y. 10017 


HART & HUME 
Attorneys for Additional Defendant on 
Counterclaim: Robert S. Persky 

10 East 40th Street 
New York, N.Y. 10016 


eaececee estima aaa te ON LOCO AAA 


KANTOR, SHAW & DAVIDOFF, P.C. 

Attorneys for Plaintiff and Additional 
Jefendants on Counterclaims: Paul Risher 
and Alex Aixala 

200 Park Avenue 

New York, N.Y. 10017 
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Sworn to before me this 
14th day of June, 1975. 
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Opinion and Order of Judge Owen. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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NEWBURGER, LOEB & CO., INC., as 
Assignee of Claims of David Buckley 
and Mary Buckley, 


Plaintiff, : 71 Civ. 685 


-against~ : OPINION AND ORDER 


CHARLES GROSS, MABEL BLEICH, ; oH Y yf / 2 ~- 


JEANNE DONOGHUE, and GROSS & CO., 


Defendants, 


NEWBURCER, LOEB & CO., a New York 
Limited Partnership, ANDREW M. 
NEWBURGER, ROBERT L. NEWBURGER, 
LEO STERN, ROBERT L. STERN, 
RICHARD D. STERN, JOHN F. SETTEL, 
HAROLD J. RICHARDS, SANFORD ROGGEN- 
BURG, ADOLPHUS ROGGENBURG, NED D. 
FRANK, ALEX AIXALA, FREL KAYNE, 
ROBERT MUH, PAUL RISHER, CHARLES 
SLOANE, ROBERT S. PEKSKY, FINLEY, 
KUMBLE, UNDERBERG, PERSKY & ROTH, 

a Partnership, and LAWRENCE J. 
BERKOWITZ, 


Addaitional Defendants on 
Counterclaims. 


OWEN, District Judge 

This action was tried over a period of seven weeks. 
It began as a "three weeks" jury trial, but by stipulation 
ended as a bench trial as the summer slipped away and the 
jury became restive. While the issues are varied, they 


center upon the activities of Charles Gross, a sometime 
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partner in Newburger, Loeb & Co., a brokerage partnership 
(hereinafter "the Partnership") and his opposition to the 
transfer of its assets to a proposed successor corporation, 
Newburger, Loeb & Co., Inc. (hereinafter "the Corporation") 
in 1971; 

The action is in this Court because the Corporation 


first alleged a "churning" claim 


against Gross & Co. and 
partners Charles. Gross,¢ Mabel Bleich, and Gross' sister, 
Jeanne Donoghue. 3 This action was hrought by the Corporation 
as the assignee of David Buckley and Mary Buckley, who had 
had accounts with Gross & Co. prior to its becoming inactive 
and Charles Gross becoming a partner of the Newburger part- 
nership. 

Thereafter, Gross, Bleich and Donoghue counterclaimed, 
alleging non-federal causes of action against the Partner- 


ship and others brought in as additional defendants on the 


said counterclaims. These additional defendants are certain 


ak 
See Hecht v. Harris, Upham & Co., 430 F.2d 1202 (9th cir. 1970). 


othe complaint alleges Gross to be the partner with whom 
Buckley dealt. It is the undisputed fact. that Buckley 
dealt only with Charles Jordan, another partner at Gross & 
Co. While this pleader's error has certain evidentiary 
significarce discussed hereafter, I deal with the claims 
herein as .f- Jordan had been alleged instead. 


33ean Donoghue was in fact added to the firs pleading by 
a subsequent amendment. 


partners of the Partnership, | the promotors and there- 


after principal officers of the new Corporation (here- 
inafter sometimes called the "new team"), a large 


investor in the Corporation, Alex Aixala,® the law firm 


today known as Finley, Kumble, Heine, Underberg & Grutman, ! 


and Robert Persky, its then partner. The essential allega- 
tions of the Gross, Bleich and Donoghue claims are that 
the partners wrongfully transferred the assets of the 
Partnership to the Corporation without the consent of 
limited partners Bleich and Donoghue, and that the part- 
ners, the said promotors, and Finley, Kumble and its 
partner, Robert Persky, entered into a conspiracy, which 
conspiracy was intended to and did in fact injure Gross, 
Bleich and Donoghue in their property in connection with 
the said transfer of assets and because of their opposi- 
tion to it. 

Finally, on the third and last pleading round, 
the Partnership and the defendants on counterclaims asserted 
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Andrew M. Newburger, Robert L. Newburger, :.e0 Stern, 
Robert L. Stern, Richard D. Stern, John F. Settel, Harold J. 
Richards, Sanford Roggenburg, Adolrhus Roggenburg, and 

Ned D. Frank. 


Fred Kayne, Robert Muh, Paul Risher, Charles Sloane and 
Lawrence J. Berkowitz. 


The case against Aixala was dismissed at the close of 
defendants' proof by the Court. 
7 


Then known as Finley, Kumble, Underberg, Persky & Roth. 
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non-federal “counterclaims” against Gross, consisting in 
the main of allegations of malfeasance while the managing 
partner of the Partnership. 

While the details are extensive,° the overall 
thrust of the case is simple. 

Taking first the alJegations of the complaint, 
plaintiff Corporation alleges that Gross & Co. and part- 
ners Charles Gross and Mabei Bleich and Jeanne Donoghue 
wrongfully induced and failed to supervise certain exten- 
sive transactions in the brokerage accounts of one David 
Buckley and his wife Mary from April 1962 until August 1966. 
It is alleged that the accounts were excessively traded 
primarily for the purpose of generating commissions to 
Gross & Co.,2 a violation of Section 10(b) of the Securi- 
ties Exchange Act and Regulation 10b-5 promulgated thereunder, 
as well as a violation of the common law duties owed by 


Gross & Co. and its partners to the Buckleys. 


———— 
It should be noted that no party ordered a transcript 

herein. The Court in arriving at its conclusions 

relies on its own notes and those of a courtroom observer 
employed by certain additional defeniants takan over the 
seven weeks of trial. 


Gross & Co. cleared all its transactions through Newburger, 
Loeb & Co. The latter, having an overview of all these 
trades, never raised any question as to their propriety. 
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The accounts were margin accounts with the Partner- 
ship through which Gross & Co. cleared. One Charles Jordan 
was the Gross & Co. customer's man with whom Buckley dealt. 
On paper tne accounts were highly profitable until trading 
was suspended for a lengthy period on a highly speculative 
issue in which Buckley had . -avily invested. This pu* the 
accounts $332,000 in the red with the Purtnership. The 
Partnership, after an extensive delay, endeavored to col- 
lect its loss, but was net with a threat of bankruptcy by 
Buckley and his wife if the collection efforts were pressed, 
together with a proposal of a $50,000 settlement”? if the 
claims could be totally resolved. At some jater point, 

over four years after the last transaction, the Yartnership 
commenced an arbitration against the Buckleys for the 
$332,000 arrears and for the first time the Buckleys asserted 
a churning claim in the amount of $75,000 by way of counter- 
claim. The arbitration never took vlace and the case was 
settled for the said $50,000, in addition to which the 
Partnership tock the assignment of any claim the Buckleys 
might have had against Gross & Co. The Partnership there- 
after appears to have assigned that claim to the successor 


Corporation, which filed the churning claim in this Court. 
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10 
The money was apparently to come from Buckley's father, 


a successful executive. 
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Having carefully considered the evidence, it is 
clear that while there were a great number of transact‘o' 3 
over a three year period, they were motivated by the desir: 
of David Buckiey. the son of a very succ ful ‘father, to 
make his own name and fortune ‘n the market by profitable 
speculation. He was a “horoughly knowledgeable young man 
as to the wary t. He read securities publicatiors to keep 
himself iniormed. The accounts were non-discvetionary, and 
Buck'-y had to and did authorize every transact‘on. He 
proposed some of the transactions and the vast majority 
of the transactions nroposed by Jordar he Geciired. The 
statistical nart" of the trades which Buci’ey . spared, 
and which was somewhat risieading and subject to question, 
I do not find persuasive of a "churning" claim »he. viewed, 
among other things, against Buckle; s control of the ac- 
counts, his other and earlier accornts with other brokers, 
his friends in the field with whom he consulted, his study- 
ing of financial publications and his desire to make it on 
his own, albeit with his father's money. I therefore have 
no question that the churning claim has not been proved 
and find for the defendants, dismissing the plaintiff's 
lst, 2nd and 4th causes of action. Hecht v. Harris, Upham & 


Co, supra. The 3rd cause of action was :«retofore dismissed 


abn 
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by Judge Ward on motion. There being no violation on 
the part of defendants on the merits, the 5th cause of 
action for plaintiff's counsel fees is necessarily dis- 


missed. 


That brings the Court to the second round of allega- 


tions, the first, second and fourth counterclaims alleged 
in the amended answer by Gross, Bleich and Donoghue, which 
are at the heart of this proceeding. ?+ The first counter- 
claim alleges as to plaintiff Partnership, the Corporation 
and all the defendants named as additional defendants on 
counterclaims the following: that the transfer of the 
Newburger partnership assets to the Newburger Corporation 
without the consent of Mabel Bleich or Jeanne Donoghue, 
limited partners in good standing, was in violation of 
§98 of the Partnership Law of the State of New York and 
that Gross, Bleich and Donoghue are entitled to damages 
by reason thereof. 


Section 98 of the Partnership Law provides as follows: 


LLL CS 
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Defendants alleged eight counterclaims. Judge Ward held 
only the first, second and fourth to be "compulsory counter- 
claims," the remainder being maintainable only to the extent 
they constituted a set-off. Since I find for the defendants 
on the plaintiff's causes of action, supra, I need not and 
do not consider the counterclaims constituting merely set-offs. 


2135 


"(1) A general partner shall have all the 
rights and powers and be subject to all the 
restrictions and liabilities of a partner in 
a partnership without limited partners, except 
that without the written consent or ratifica- 
tion of the specific act by all the limited 
partners, a general partner or all of the general 
partners have no authority to 
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"(b) Do any act which would make it impossible 
to carry on the ordinary business of the partner- 
ship." 

The factual background is as follows. In July 

1969, Charles Gross, who was a partner in Gross & Con. 
with space on the Newburger Loeb floor and clearing 
through it, was approached wich the idea of becoming a 
partner of the Partnership and agreed to do so, terminat-— 
ing the operation of Gross & Co. He became a general 
partner with an initial investment in excess of $400,000 
and his sister, Mrs. Donoghue, and Mabel Bleich, former 
partners in Gross & Co., became limited partners of 
Newburger Loeb to the extent of $75,000 apiece. 

Months passed and Gross was asked to and did 
become the managing partner of the Partnership. Out of 
a feeling of confidence in the operation, he thereupon 
invested another $400,000. As with many Wall Street 


brokerage firms, however, the Partnership was not prepared 


for the record keeping problems caused by the greatly 
increased volume of transactions in the late 1960's, 
causing the "back office crunch," which damaged or 
destroyed many firms failing to meet the capital require- 
ments with the New York Stock Exc hange. Whether Charles 
Gross was quite up to the management of a firm of this 
size with these problems, I need not decide. In any 

event, as a result of accumulated problems and pressures 
and the "back office crunch," after approximately one 

year under Gross' aegis, the firm came to a point in 

the summer of 1970 when it was realized that there 

should be new and more vigorous management. Fred Kayne, 
who was a partner and had managed the Los Angeles office, 
and certain younger outsiders became more and more in- 
volved in the overall operation of the firm. The pressures 
upon Gross thereafter caused him to resign as managing 
partner and, being dissatisfied with what he saw as the 
quality of the new managers, Gross decided to withdraw 

48 a partner and gave notice thereof in July 1970, becon- 
ing a "withdrawn general partner" with his capital however 
remaining at the risk of the firm for an additional twelve 
months pursuant to the partnership agreement. 


During the fall of 1970, as the firm's position 


worsened, a power struggle commenced which eventually 
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resulted in a fairly unified front by the often antagon- 
istic members of the new team. The new team, con- 
sisting of Sloane, Kayne, Muh, P'sher and Berkowitz, 
guided and counseled by Robert Persky of the firm of 
Finley Kumble. saw themselves in a position to take 
over control of the old firm, reconstituting it as a 
corporation with the possibility of substantial rewards 


for a small investment .*° 


To achieve this end, various 
problems had to be solved by the new team. Among these 
was the obtaining of the consent of the general partners 
of the Partnership to a transfer of the assets. This 


was accomplished in major measure by a "forgiveness" of 


some $500,000 of partners' capital arrears which had not 


been paid in.13 Another major problem, that of new 
capital, was resolved when Persky put Alex Aixala into 
the picture with a loan of $1,000,000 secured by his 
wife's Biccardi Rum stock in a virtually risk free 


situation.+4 Another "problem" was to get back into 


omnes so 


le 
They were correct in this appraisal. Kayne sold his 
$10,00C investment a year later for $400,000. 


13 
Gross was not only fully paid up, but had an additional 
$400,00 in the firm; see p,8, supra. 


14 
Aixala got his entire $1,000,000 out within a relatively 
short period of time. 
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the treasury of the Partnership for eventual transfer 
to the Corporation certain warrants and rights in the 
Partnership name, title to which had been lawfully trans- 
ferred to the partners as an "in kind" distribution of 
income. This was accomplished by the simple act of 
seizure of the certificates them =lves, and their seques- 
tration in the hands of the new *: 4,25 Another prob- 
lem was to minimize any outflow of cash to dissidents, 
principally Gross and limited partners Jeanne Donoghue 
and Mabel Bleich. 

The new team was aware that limited partners 
Bleich and Donoghue were owed $75,000 apiece absent any 
setoffs that could be asserted against them. At one 
point, in working on their various problems, the new 
team determined to pay Mrs. Donoghue her $75,000 to 
get her out of the picture, 2° while expecting Miss Bleich 
to convert her $75,060 Partnership interest to one of 
stock ownership in the new Ccrporation. 


The "problem" of Charies Gross was a more difficult 


LT 


BA 
Kayne's explanation of his letter directing this 


seizure was thoroughly unconvincing. 


16 
Apparently, the new team, recognizing that Mrs. Donoghue 


lived in Australia, felt she was too far away to deal 
with effectively, and it was therefore easier to buy 
her out. 
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one. Gross took the position that as a withdrawn general 
partner, there could be no transfer of the Partnership 
assets to a corporation without his consent, or, alter- 
natively, return of his capital as it might be established 
at the time. Conversely, while the new team was bringing 
in new capital, it obviously did not want to simultaneously 
pay out any substantial monies to Gross. The way to deal 
with Gross, the new team determined, was to threaten him 
with prospective or ».tual litigation which would either 
coerce him into going along with their plans or, if that 
failed, would give them a basis for refusing to pay him. 
Sloane and Kayne threatened to institute a lawsuit against 
him in California.17 Persky, in an unusual move, settled 
the Partnership's $332,000 suit against Buckley (which 
included Buckley's $75,000 churning counterclaim) for 


$50,000 and took an assignment of the said churning claim. 


pay 8 an alleged 

This action involved / fraudulent inducement to Kayne 
to become a partner in Newburger Loeb with an investment 
of $50,000. The manner in which the damages became 
$3,000,000 is not clear and I conclude it was an in 
terrorem figure. The action was dismissed in Federal 
Court and sent to arbitration before the New York Stock 
Exchange. Before the Exchange, Gross was completely 
vindicated. 
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He then prepared a complaint alleging $250,000 damages 


for churning in federal court against Charles Gross, 


erroneously alleging him to have been the customer's man 


wtth whom the Buckleys d:21¢.77 


The new team also obtained from one Ned Frank, 
a Partnership partner, now deceased, and highly antagon- 
istic to Gross, a list of some twenty alleged instances 
of malfeasance by Gross while he was managing partner. 
Gross was threatened with suit as to these. Six were 


in fact later asserted against him in this litigation. 


18 
Finley Kur le's triple inflation of the Buckley claim | 


when assert . against Gross was "Justified" by a then 
associate wus the firm on the trial by a barely arguable 
theory couple: with the observation that the defendant 
has the burden of proving the plaintiff wrong. 


19 
When this clear error was later pointed out to the Finley 


Kumble (Persky's) firm, it never bothered to execute a 
stipulation to correct it nor add the actual customer's 
man, Jordan, as a party to the action. The Finley Kumble 
partner involved "just could not get around to it." One 
can conclude the action was serving its purpose by its mere 
existence. I regard it as also significant on the question 
of bona fides that Persky, who represented the Partnership, 
never bothered to speak to Gross, still a partner, before 
bringing a fraud action against him on the sole basis of 
allegations in an arbitration by a customer. Persky not 
only did not care about the facts, he obviously did not 
want to know about them. This is a clear violation of 
Rule 11, Fed.R.Civ.P. requiring "good ground for the 
assertion of a pleading." 


20 
No proof was offered on four. The remaining two were 


without merit, see pp.20-22, infra. 
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Further, oss having withdrawn as general partner, 
and having no source of income, was locking for new employ- 
ment and had an opportunity to Lecome a trader with the 
firm of Rafkind & Co. Trading was an area in which Gross 
was known by all to he very experienced. While there was 
a non-competition clause which the new team had the 
legal right to assert, there was no economic justification 
for so doing other than using this as a further club 
<zainst Gross. This is what the new team did. It was 
suggested to Gross that 4f he went along with them, they 
would free him to engage in trading activities with Raf- 
kind. He did not and they did not. 

The direct and circumstant 1 proof is quite 
clear that all the foregoing was participated in by ail 
the members of the new team el acting out of the single 
motive to force Gross into accepting the new team's dic- 
tates. Gross, how2ver, did not succumb to these th:ieats 
and promises. He early formed a dislike for the new team 
and wanted no association with them. Thus, when the new 
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The proof as to Berkowitz' participation was substan- 
tially weaker than as to the others. While he parvici- 
pated in the Rafkind matter and, to some minor desree 
in the Buckley case, he does not appear to have partici- 
pated in any threats to Gross with others of the new j; 
team. i therefore dismiss s to Berkowitz. ; 
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team eventually proposed to transfer the Partnership 
assets to the Corporation, Gross would have none of iC, 
and insisted that he be paid his share of the capital 


and eventually Bleich and Donoghue similarly insisted 


that they be paid their $75,000 limited partnership 
contribution, else there would be no consent by any of 

them to the proposed transfer. In this regard, thev were 
relying upon Section 98 of the Partnership Law, see p.8, supra. 
The new team, aware of the impact of Section 98, announced 

at one point that it would have to abandon the transfer 

if all consents could not be obtained (see Persky's let- 


ter n.23,infra), and took the position that they were 


unable to make the appropriate payments. Gross, Bleich 
and Donoghue, rejecting this self-serving gloomy state- 
ment of the financial picture, took the position that 
were the Partnership to be liquidated, even up to the 
date of the transfer to the Corporation, there would be 
assets available on such a liquidation to pay them and 
that they insisted upon their right to a dissolution and 
ae an accounting, if necessary, under the Partnership Law. 
Events were complicated by the fact that in early 
February 1971, the Partnership was fn ‘such violation of 


he Stock Exchange's requirement of minimum capital 
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that the Exchange threatened to close the Partnership 
down on February 12, 1971 if it had not raised suffi- 
eient additional capital by February 11. Given this, 
the new team Hieveaeed the pressures upon Gross to go 
along with the deal. Persky bad typed up and exhibited 
the proposed Buckley complaint to Gross. Kayne and 
Sloane instituted the $3,000,000 action against him in 
California, and Persky threatened him with the Frank 
"list" of malfeasances -- all to no avail. The new team 
nevertheless went forward. It had obtained the consents 
of the other partners to the transfer by forgiveness of 
substantial capital arrears. It had Aixala available 
with his $1,000,000 and was ready with small personal 
investments and the willingness to capitalize on them. 

A closing was arranged. 

An essential document to be presented at this 
closing was a letter by counsel to the Partnership, “* 
the seller, that the transaction was a lawful one under 
dew uate law. Two days before the closing, seller's 
counsel advised an associate of the Finley Kumble firm 
that absent Bleich and Donoghue's signatures as limited 
partners, it could not give the necessary opinion letter 
ae 


The firm of Rosenman, Colin, Kaye, Petschek, Freund & 
Emil. 
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in the light of Section 98, It is reasonable to assume 
that this advice was passed on to Persky who prepared 
himself to deal with the situation by having some alleged 
"research" done. At the time of closing, he professed 
astonishment when the letter was not forthcoming and 
although he was attorney for the buyer (the new Corpora- 
tion), he immediately announced himself willing” as 
"special counsel" to give such a letter on behalf of the 
seller, contradicting ais earlier view.°3 The seller's 
partners and their lawyer present at the closing went 


along with this proposal, apparently as a matter of 


23 

Persky earlier had unequivocally expressed in writing 
his own view that the signatures of Bleich and Donoghue 
were essential to the transfer, In his letter to all 
counsel of February 2, 1971, he stated: 


"Mabel Bleich has infcrmed us by letter dated 
February 1, 1971, from her attorneys, Golenbock 
and Barell, that she has withdrawn from the reorgani- 
zation of Newburger, Loeb & Co, 


%¥ * # # 

"Unless we are advised in writing that Miss 
Bleich will consent to the reorganization on or 
before 4:00 P.M. on Thursday, February 4, 1971, 
our plans to close on February 11, 1971 will be 
earcelied 5.) 


ait 
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business SR and the closing went through. Gross, 
Bleich and Donoghue, who were not present, were never 
consulted and their interests were disregarded. The 
spurious as well as "thrice inflated" Buckley claim was 
asserted against all three and the baseless Kayne action 
was pressed against Gross as devices to justify the Cor- 
poration's refusal to pay any of them any sums of money. 
This action, with its various ramifications, including 

the belated assertion as counterclaims of six of the 
meritless Frank claims, see pp. 20-22 infra, followed. 

I find there was a deliberate plan by Messrs. 
Sloane, Kayne, Muh, Risher and Persky to injure Gross, 
Bleich and Donoghue as part of their steps to take over 
the new operation on a siic2string and directly enrich 
themselves; Persky. by getting a new client for himself 
and his firm. Various threats were made which are 


significant. Sloane threatened Gross on the telephone, 


24 

It was argued before me that this "going along" was some 
evidence of the opinion of independent counsel at the 
closing that the closing could proceed absent the required 
consents under Section 98. I do not find this to be the 
case. I find that the partners consenting did so as a 
matter of business judgment having been forgiven subdstantial 
capital arrears and hoping that the transfer to the Cor- 
poration would save their deeply threatened interests in 
the continuing Newburger operation. I conclude that 
they were prepared to accept the letter Persky proposed 
and delivered and the risks of illegality which went with 
it as a deliberate business choice. 


a 
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Kayne threatened him at a luncheon meeting; Persky 
threatened him at a meeting with counsel. Present at 
that meeting were Risher and Muh. Indeed, the events 
in the ten minutes following that latter meeting with 
Gross are highly illuminative. Persky, Risher and Muh 
immediately went to the lobby. There, Persky called 
Kayne in California, reporting that his threats had no 
success. Kayne immediately called Sloane and Sloane 
immediately called Gross angrily, saying: "I've lost 
money here. If you kill the deal, you'll be sued for 
a long time." It is further significant that Persky, 
Kayne and Sloane all at various times threatened Gross 
with suit. Risher spoke to Mabel Bleich telling her 
if she did not go along she and Gross would be sorry, 
and threatened the Buckley claim. He made her cry. 

I find that all of them were actively participat- 
ing, knowing what each was doing and hoping to reap 
substantial benefits from this joint conduct. I find 


that the partners of the Partnership, although motivated 


by their desires to save their investments in the opera- 
tion, lent themselves to the goals of this conspiracy by 
affirmatively permitting the Partnership to transfer its 
assets to the Corporation in violation of Section 98 of 
the Partnership Law and in violation of their fiduciary 


duties to Gross, Bleich and Donoghue as other partners, 
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and by their knowing acquiescence in the use by the new 
team of the various baseless litigation threats against 
Gross. 

Finding as I do that there was a conspiracy by 


the defendant members of the Partnership~> 


and the new 
team (except Berkowitz) as officers of th Corporation? 
and Persky to injure Gross, Bleich and Donoghue in their* 
interests in the Partnership, I find that each is indi- 
vidually and collectively liable, as is Finley Kumble, 
Persky's firm, to Gross, Bleich and Donoghue for the 
damages sustained by their conduct. 

Newburger, Loeb Corp., in its reply, asserted 
six "counterclaims" against Gross. These were Para- 
graphs 55 through 93 of the reply. Four of them (the 


second, fourth, fifth and sixth) were abandoned at the 


trial, plaintiff offering no proof thereof. Of the 


two remaining, the first alleges that Gross had a trading 


account for which he secretly and wrongfully took partner- 


ship funds and secretly traded to the damage of the 
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Andrew M. Newburger, Robert L. Newburger, Leo Stern, 
Robert L. Stern, Richard D. Stern, John F. Settel, 
Harold J. Richard, Sanford Reggenburg, Adolphus Roggen- 
burg and Ned D. Frank. 
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Fred Kayne, Robert Muh, Paul Risher, Charles Sloane. 
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Partnership i: the sum of $148,000. The entire support 
for these allegations comes from the testimony of one 
Edmund Rubin who, it is clear, was a d _sgruntled former 
partner of Gross'. Rubin's testimony was sketchy and 
weak in any event. I find it to be false in all material 
aspects for it was completely contradicted, not only by 
other partners (they, too, it should be noted, having no 
love of Gross), but also by contemporaneous partnership 
records. I find Gross' trading, as alleged, was author- 


ized by and known to the executive committee. To the 


extent that it was kept confidential within the firm, it 


was established that the purpose of this was to prevent 


gossip on Wall Street as to what Gross, well known as a 
skillful trader, was buying for the Newburger Loeb ac- 
count which would have affected the market in those stocks. 
I dismiss the plaintiff's firs. counterclaim. 

The third counterclaim charges that during the 
"back office crunch" on Wall Street in 1970, Gross, as 
managing partner, knowingly caused the Partnership to 
submit false answers to the New York Stock Exchange in 
response to certain Special Operating Questionnaires. 
Certain erroneous answers were indeed filed over the 
signature of Gross and another partner and the Partner- 


ship was fined $50,000 therefor. However, i fing that 


Gross -- not a "back office partner" -- had no personal 
awareness of the errors in the answers occasioning the 
fine. Absent this, there can be no personal responsibil- 
ity to the Partnership. I dismiss the third and remain- 
ing counterclaim, thus disposing of ail the "counterclaims" 
raised by pla‘ntiff. 

Turning to the question of damages, the various 
groups of participants must be treated separately. This 
is because there are basically three areas of damage with 
different participants in each. Those areas are (1) the 
conversion of the capital of Gross, Bleich and Donoghue, 


(2) the conversion of Gross' "in kind" securities, and (3) 


punitive damages. 


There is absolutely no question that all other 
things being equal, Miss Bleich and Mrs. Donoghue were 
entitled to the return of their investment of $75,000 


each.*! 


The amount of capital owing to Gross as of 
February 11, 1971, however, depends upon what an account- 
ing would have then shown or today shows with a fair 
degree of certainty was owing to him on that date. lain- 
tiff and additional defendants on counterclaims argue 


that an accounting would have shown that no monies would 


have been available to pay Gross, Bleich or Donoghue any 
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Certain defendants even acknowledged this in 
trial memorandum of law. 
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Siz had there been an accounting on February ll, igi. 
They base this on certain Peat Marwick figures in the 
relevant time period. I find, however, to the contrary. 
One Irving Lauterbach, an accountant, testfied in detail 
as to the said Peat Marwick figures and convincingly 
demo:.strated that those figures were wholly inaccurate 
by reason of write-offs wrongfully attributed to the 
period in question. An {- >roperly low figure was thus 
accomplished by members of the new team telling Peat 
Marwick what to put in the statement, which Peat Marwick 
accepted without further inquiry. Removing these items 
from the Corporation's balar sheet, as Lauterbach demon- 


strated was proper, I conclude that there would have been 


sufficient assets in the Partnership as of February 31,1975 
to pay Bleich and Donoghue each the return of their $75,000 
investment ,22 plus accrued interest, and further, that 
Gross' capital interest due and payable as of that date 


was $337,921.27 


2 

Additional support for this is found in the fact men- 
tioned elsewhere that the new team was willing to pay 
Mrs. Donoghue her $75,000 for her consent shortly before 
the closing. 


29 

It is argued that the Partnership was "up against the wall" 
by reason of the New York Stock Exchange's ultimatum and 
that this justified a violation of the clear language of 
Partnership Law Section 98, supra, as against a dissident 
minority. I reject this argument. Section 98, as I view 
it, is designed to prevent this very type of riding rough- 
shod over minority interests, thus guaranteeing them pro- 
tection. 
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In arriving at the foregoing conclusion, I am 
fortified by the fact that the new team had forgiven 
certain partners over $500,000 in capital arrears, 
which sums or portions thereof, had they been collected, 
would obviously have strengthened the financial picture 
even further, providing monies from which to pay Gross, 
Bleich and Donoghue. Further, the Corporation assumed 
the liabilities of the Partnership and is in any event 
equally responsible for the said amounts, which it could 
have paid from the Aixala $1,000,000. Similarly, the 
partners of the Partnership, by wrongfully permitting 
the transfer of the assets to the Corporation in knowing 
contravention of Partnership Law Section 98 , 30 destroyed 
the opportunity for an accounting which could have revealed 
the amounts I find to have been owing, and damaged Gross, 
Bleich and Donoghue accordingly. This is especially 
egregious, given the large amounts of capital forgiveness 
by which they were "induced" to go along. 

Also, similarly, by causing the transfer to take 
place in knowing violation of Section 98, the members of 
the new team are individually liable for this damage. 
0 es firm 


They were aware the F-senman/had refused to give the 
necessary opinion. 
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Without question, Persky was at the heartof this entire 
matter, guiding the entire plan, carrying threats to the 
dissidents and knowingly counseling, advising and insti- 
tuting baseless and fraudulent lawsuits to achieve the 
new team's goal, or for specific reumeration, 3+ and to 
obtain a lucrative client for his firm. Unquestionably, 
Persky's firm is responsible for his actions.2° 
The members of the new team, by conspiring to 

effect the transfer of the assets to their new corpora- 


tion to the damage of Gross, Bleich and Donoghue are also 


liable individually for the conversicn damages specified. 
Turning to the matter of the conversion of Gross' 


"in kind" securities, there is no question that ownership 


of certain warrants to buy stock in Geon Industries, Inc. 


and Computer Softwear Systems, Inc, had vested in Gross 
as an in-kind distribution of Partnership profits in 
August of 1970, the certificates in the firm's name 
remaining in the partnership safe. It is urdisputed that 
Kayne wrote a letter to Risher, with copy to Persky, 
a. 

Finley Kumble records as to fees paid by anyone connected 


with the matter have vanished. I conclude that these 
were embarrassingly large. 
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Persky testified at the trial, and certain others of the 
firm testified also in support of his and the firm's 
actions, see p.13,supra. I find the said supporting 
testimony distressingly unsatisfying. 
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directing him to physically take possession of those 
certificates and put them in "the vault of one of our 
own banks." This purloining was accomplished and Gross 
was stripped of his securities. 

It is vell established that the measure of damages 
in such a case is the greater of the following: (1) the 
value at the date of conversion, (2) the profits received 
by the corporation in connection with its disposition of 
these securities, or (3) the highest value of these securi- 
ties at any reasonable time after conversion. In Re 
Salmon Weed & Co., 53 F.2d 335, 28) (24 Cir. 1931); 

Harford Acciient & Indemnity Co. v. Walston & Co. Inc., 

22 N.Y.2d 672 (1968); Mayer v. Monzo, 221 N.Y. 442,446 
(1917); German v. Snedeker, et al., 13 N.Y. Supp. 2d 237(1937). 
It appears that the highest value of Geon in a reascnable 
period after the conversion (March 1972) was $42.25 a share. 
The exercise price of the warrant at that time was $6.875, 
leaving a per share profit of $35.375, for a total of 

Gross' shares of $58,000 damages. As to Computer Softwear, 
the highest price was reached in March 1973, still not an 
unreasonable period, and figured similarly, Gross' share 

of the profits attributable to him would have been $75,803. 

I find Kayne, Risher, Persky and his firm, Fin-ey Kumble, 
responsible for the said damage due to this wilful conversion. 


Next, I turn to the subject of punitive damages. 
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The raw team and Persky -- not only counsel thereto, but 
one of its actors and spokesmen -- asse*ted numerous 
threats against Gross to coerce his acquiescence ane that 
of his sister and colleague. These parties knowingly 
commenced baseless actions against him and Bleich and 
Donoghue to stand off payment. Persky, among others, 
made it clear to Gross that if he did not go along with 
the new team, he would be tied up in litigation for a 
long time and injured in his livelihood. Persky solicited 
claims from partner Ned Frank to use as threa against 
: Gross. >> All were baseless, see ba20eeas apes claims 
and attendant villification were solely used as bargain- 
ing tools against Gross, which he had the personal courage, 
‘ortified by the courage and determination of his counsel, 
to oppose over long years. 
Further, there was che deliberate purloining of 
Gross' warrants, and finally there was the knowing transfer 


by the new team, counseled by Persky, of Partnership assets 
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Gross claims that the new team destroyed the Rafkind 
opportunity, see pll,supra. I cannot conclude by a clear 
preponderance of the evidence that this gives rise to a 
cause of action for damages, and I dismiss the claim. 
The facts embodied in the claim, however, are in my 
opinion additional evidence of the new team's basic 
unified stance of favoring or threatening Gross depend- 
ing upon whether they thought he was opposing their take- 
over or not. 
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in clear disregard of Section 98 and based upon Persky's 
worthless opinion letter; the various filings of base- 
less claims in this and other courts to justify "non- 


payment ;"2" 


and the wrongful forgiveness of over one 
half million dollars in partners' capital arrears, all 
of which required Gross, Bleich and Donoghue to obtain 
counsel to prepare and try a seven weeks' case to col- 
lect money obviously due after an accounting in by go a 

The foregoing gross departure from moral behavior 
and utter, malicious disregard of another's rights en- 
tities Gross, who was the prime subject of the villifi- 
cation and baseless suits and who carried virtually the 
entire laboring oar here to punitive damages against the 
new team (except Berkowitz), Persky and Finley Kumble in 
the sum of $50,000.39 

In sum, I find (1) in favor of defendant Gross 
and against plaintiff and each of the additional defendants 
on counterclaims (except Berkowitz) on the first, second 
and fourth counterclaims in the sum of $337,921.00 plus 
interest since February 11, 1971 by reason of the wrongful 

not to mention the new team's efforts through the furnish- 


ing of misinformation to Peat Marwick to create a mislead- 
ingly low balance sheet. 


35 

See, e.g., Keynolds v. Pegler, 223 F.2d 429 (2d Cir.1955); 
Fa rowitz v. Associated Musicians, 241 F.Supp. 895 (S.D.N.Y. 
1965); see also Mid-Continent Telephone Corp. v. Home Tele- 
phone Co., 319 F.Supp. 1176 (N.D. Mass. 1970). 
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conversion of his capital, and (2) in favor of defend- 

ant Gross against each of the new team (except Berkowitz) 
and Persky ard Finley Kumble in the sum of $134,171.75 

for the wrongt conversion by said parties of Gross' 

"in kind" securities. 3© Further, I find in favor of 
defendant Gross and against the new team (exce>t Berkowitz) 
and Persky and Finley Kumble in the sum of $50,000 as 
punitive damages for their deliberately wrongful conduct 


herein. 


I further find in favor of each of the defendants 
Joanne Donoghue and Mabel Bleich against plaintiff and 
each additional defendant on counterclaim (except Berko- 
witz) in the sum of $76,868.75, >! together with interest 
thereon from December 31, 1970, for the wrongful con- 
version of the capital contribution of each. 

All remaining claims of all parties are hereby 
dismissed. 


The foregoing constitutes the Court's findings 
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This item of damage is arguably pleaded in Paragraph 44 
of the amended answer. In any event, the issue was fully 
litigated and the pleadings are hereby amended to conform 
with that proof in accordance with a motion made by Gross! 
counsel at the close of the trial. 
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$1,868.75 interest was already owing on each of these 
defendants! contributions to capital as of December 31, 
1970. 
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of fact and conclusions of law and is so ordered. 


Submit judgment on ten days' notice. 
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United States District Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC. as 
Assignee of Claims of David Buckley 
and Mary Buckley, 
Plaintiff, 
- against -— 


CHARLES GROSS, MABEL BLEICH, 
GROSS & CO., and JEANNE DONOGHUE, 


Defendants, 


- NEWBURGER, LOEB & CO., a New York 


Limited Partnership, Andrew M. Newburger, 


ay # 
a 

Dot 
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71 Civ. 685 (R93) 


Robert L. Newburger, Richard D. Stern, JUDGMENT 


Walter D. Stern, and Robert L. Stern 


as Executors of the Estate of Leo Stern, J ge 8 Sigs 


Robert L. Stern, Richard D. Stern, 

John F. Settel, Harold J. Richards, 
Sanford Roggenburg, Harry B. Frank and ° 
Serome Tarnoff as Executors of the Estate 
of Ned D. Frank, Fred Kayne, Robert Muh, 
Paul Risher, Charles Sloane, Robert S. 
Persky, Finley, Kumble, Wagner, Heine, 
Underberg & Grutman, a Partnership, 
(formerly known as Finley, Kumble, 


’ Underberg, Persky & Roth and Finley, 


Kumble, Heine, Underberg & Grutman) 
and Lawrence J. Berkowitz, 


Additional Defendants on 
Counterclaims 
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This action came on for trial before the Court, 


‘and the issues having beer duly tried and the decision’ wal 
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:° QRDERED and ADJUDGED as follows: ae 


claims" asserted by the plaintiff in the reply are hereby 


aay seer 


': dismissed on-the dorits. 
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CS alee Mis That defendant, Charles Gross, recover the 


..following sums on the first, second and fourth countezclaims 
jointly and severally from the parties indicated below: 
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1. That the complaint and each of the six "counter- -— 
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(a) Prom Newburger, Loeb & Co., Inc., weanger. 
Loeb & Co. a Limited Partnership, Andrew M. Newburger, 
Robert L. Newburger, Richard D, Stern, Walter D. Stern and 
Robert L. Stern as Executors of the Estate of Leo Stern, 
Robert L. Stern, Richard D. Stern, John F. Settel, Harold 
J. Richards, Sanford Roggenbure, Harry B. Frank and Jerome 
Tarnoff as Executors of the Estate of Ned D. Frank, Fred 
Kayne, Robert Muh, Paul Risher, Charles Sloane, Robert S. 
Persky and Finley, Kumble, Wagner, Heine, Underberg & 
Grutman the sum of Three hundred thirty seven thousand nine 
hundred twenty one dollars ($337,921.00), plus interest from 
February 11, 1971 until August 31, 1972 at the rate of 
7 1/2% per annum, and thereafter at the rate of 6% per 
annum; 
and 

(b) Jointly and severally from Finley, Kumble, Wagner, 
Heine, Underberg & Grutman, Robert S. Persky, Fred Kayne, 
Robert Muh, Paul Risher, Charles Sloane and Newburger, Loeb 
& Co., Inc. the sum of Fifty eight thousand three hundred 
sixty eight dollars and seventy five cents ($58, 368,75) atthe 
interest at the rate of 7 1/2% per annum from March 31, 1972 
until August 31, 1972, and thereafter at the rate of 6% per - 
annum; plus the sum of Seventy five thousand eight hundred 
ti.cee dollars ($75,803.00) with interest at the rate of 6% 
per annum from March 31, 1973; plus the sum of Fifty thousand 
dollars ($50,000.00) as wiki cine damages. 

a6 That defendant, Mabel Bleich, recover on the 


First, Second and Fourth Counterclaims jointly and severally from 


Newburger, Loeb & Co., Inc., Newburger, Loeb & Co., a 


Limited Partnership, Andrew M. Newburger, Robert L. Newburger, 


Richard D. Stern, Walter D. Stern and Robert L. Stern as 
Executors of the Estate of Leo Stern, dina L. Stern, 
Richard D. Stern, John F. Settel, Harold J. Richards, Sanford 
Roggenburg, Harry B,; Frank and Jerome Tarnoff as Executors 
of the Estate of Ned D. Frank, Fred Kayne, Robert Muh, Paul 
Risher, Charles Sloane, Robert S. Persky and Finley, Kumble, c 
Wagner, Heine, Underberg & Grutman, the sum of Seventy six ; 
thousand eight hundred sixty aight dollars and seventy five 
cents ($76,868.75) together with interest thereon from 
December 31, 1970 until August 31, 1972 at the rate of 7.5% 
per annum and thereafter at the rate of 6% per annum. 

4. That defendant, Jeanne Donoghue, recover on the 
First, Second and Fourth Counterclaims jointly and severally 
from Newburger, Loeb & Co., Inc., Newburgar, Loeb & Co., a 
Limited Partnership, Andrew M. Newburger, Robert L. Newburger, 
Richard D. Stern, Walter D. Stern and Robert L. Stern as 
Executors of the Estate of Leo Stern, Robert L. Stern, 
Richard D. Stern, John F, Settel, Harold J, Richards, Sanford 
Roggenburg, Harry B. Frank and Jerome Tarnoff as Executors 
of the Estate of Ned D. Frank, Fred Kayne, Robert Muh, Paul 
Risher, Charles Sloane, Robert S. Persky and Finley, Kumble, 
Wagner, Heine, Underberg & Grutman the sum of Seventy six 
thousand eight hundred sixty eight dollars and seventy five 
cents ($76,868.75), together with interest thereon from 
December 31, 1970 until August 31, 1972 at the rate of 7.5% 
per annum and thereafter at the rate of 6% per annum, 

5. That the First, Second and Fourth Counterclaims 


asserted by defendants are dismissed on the merits as to 


Lawrence J. Berkowitz, 


6. That the Third, Fifth, Sixth, Seventh an:! 
Eighth Counterclaims asserted by defendants are dismissed 


for lack of jurisdiction. 


7. That the Ninth Counterclaim, asserted by 


Gross, is dismissed on the merits. 


8. Defendants, Charles Gross, Mabel Bleich and 
Jeanne Donoghue shall recover the cost of this action 
jointly and severally against Newburger, Loeb & Co. Inc.--, 


Newburger, Loeb & Co. a Limited Partnership, Andrew M. 


te 


Newburger, Robert L. Newburger, Richard D. Stern, Walter 


D. Stern and Robert L. Stern as Executors of the Estate 


Meer hey Bat Oy 


of Leo Stern, Robert L. Stern, Richard D. Stern, John F. 


Ry oye 


Settel, Harold J. Richards, Sanford Roggenburg, Harry B. 


Frank’. and Jerome Tarnoff as Executors of the Estate of 
Ned D. Frank, Fred Kayne, Robert Muh, Paul Risher, Charles 
Sloane, Robert S. Persky and Finley, Kumble, Wagner, Heine, 


Underberg & Grutman. 


Dated; New York, New York 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO,, INC, as Assignee : 
of Claims of David Buckley and Mary 
Buckley, : 
Plaintiff, : 
| 
-against- : 


CHARLES GROSS, MABEL BLEICH, GROSS & CO, : ap 
and JEANNE DONOGHUE, ot 


Defendants, 
: NOTICE OF APPEAL 

NEWBURGER, LOEB & CO,, a New York Limited 
‘Partnership, ANDREW M, NEWBURGER, ROBERT $ 
L. NEWBURGER, RICHARD D, STERN, WALTER D, 
STERN, and ROBERT L, STERN as Executors or % 
the Estate of LEO STERN, ROBERT L, STERN, 
RICHARD D, STERN, JOHN F, SETTEL, HAROLD : 71 Civ. 685/RO 
J, RICHARDS, SANFORD ROGGENBURG, HARRY B. 
FRANK and JEROME TARNOFF as Executors of : 
the Estate of NED D, FRANK, FRED KAYNE, 
ROBERT MUH, PAUL RISHER, CHARLES SLOANE, : 
“ROBERT S, PERSKY, FINLEY, KUMBLE, WAGNER, 
' HEINE, UNDERBERG & GRUTMAN, @ Partnership, : 
(formerly known as Finley, Kumble, Under- 


perg, Persky & Roth and Finley, Kumble, : 
Heine, Underberg & Grutman) and LAWRENCE 
J. BERKOWITZ, : 


Additional Defendants : 
on Counterclaims 
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PLEASE TAKE NOTICE that plaintiff, NEWBURGER, LOEB & 
cO., INC, and additional defendant on counterclaims, PAUL D. 
RISHER, hereby appeal to the United States Circuit Court for 


the Second Circuit from the judgment entered in this case on 
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September 1, 1976. 


Dated: New York, N.Y. 
September 28, 1976 


Yours, etc, 


KANTOR, SHAW & DAVIDOFF, P.C, 


By: ieee Pe fet 
HERBERT o. KANTOR) a aes 

Attorneys for Plaintiff & — 

200 Park Avenue 

New York, N.Y, 10017 

212-682-8383 


TO: 


GOLDEN, WIENSHIENK & MANDEL, ESQS. 
Attorneys for Defendants 

10 East 40th Street 

New York, N.Y. 10016 


RICHENTHAL, ABRAMS & MOSS, ESQS, 
Attorneys for Additional Defendants 
on Counterclaims 
Newburger, Loeb & Co., Andrew M, 
Newburger, Robert L. Newburger, 
Executors of the Estate of Leo Stern, 
Robert L. Stern, Richard D, Stern, 
John F. Settel, Harold J. Roggenburg, 
the Executors of the Estate of Ned D. 
Frank 
122 East 42nd Street 
New York, N.Y. 10017 


HART & HUME, ESQS. 
Attorneys for Additional Defendants 
on Counterclaims 
Robert S, Persky and Finley, Kumble, 
— a Ppersky & Roth 
10 East 40th Street 
New York, N.Y. 10016 


MARTIN E, SILFEN, P.C. 
545 Fifth Avenue 
New York, New York and 


BONDY & SCHLOSS, ESQS. 

6 East 43rd Street 

New York, New York 

Attorneys for Additional Defendants 
on Counterclaims 

Fred Kayne, Robert Muh and 

Charles Sloane 


LEON BAER BORSTEIN, ESQ. 
SHAW & STEDINA 

350 MADISON AVENUE 

New York, New York 


FINLEY, KUMBLE, WAGNER, HEINE, 
UNDERBERG & GRUTMAN, ESQS. 

Additional Defendant on Counterclaim 

425 Park Avenue 

New York, New York 


OSMOND K, FRAENKEL, ESQ, 
120 Broadway_ 
New York, New York 
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STATE OF NEW YORK ) 
288.3 
COUNTY OF NEW YORK ) 


JULIET M, RAMLALL, being duly sworn, deposes and says | 
that deponent is not a party to the action, is over 18 years of | 
age and resides at 1162 Alicia Avenue, Teaneck, New Jersey. On | 
September 28 , 1976 deponent served the within Notice of 
| Appeal upon: 


GOLDEN, WIENSHIENK & MANDEL, ESQS, 
Attorneys for Defendants 

10 East 4oth Street 

New York, N.Y, 10016 


RICHENTHAL, ABRAMS & MOSS, ESQS, 
Attorneys for Additional Defendants 
on Counterclaims 

Newburger, Loeb & Co., et al, 

122 East 4ond street 

New York, N.Y, 10017 


HART & HUME, ESQS, 
| Attorneys for Additional Defendants 
i on Counterclaims 

Robert S. persky, et al. 

10 East 4oth Street 

New York, N.Y. 10016 


MARTIN E, SILFEN, P,C. 
F | 545 Fifth Avenue 
4 New York, New York and 


BONDY & SCHLOSS, ESQS, 

6 East 43rd Street 

New York, New York 

Attorneys for Additional Defendants 

on Counterclaims 

Fred Kayne, Robert Muh and Charles Sloane 


LEON BAER BORSTEIN, ESQ. 
SHAW & STEDINA 

350 Madison Avenue 

New York, New York 


FINLEY, KUMBLE, WAGNER, HEINE, UNDERBERG 
& GRUTMAN, ESQS, 

Additional Defende. * on Counterclaim 

425 Park Avenue 

New York, New York 

OSMOND K, FRAENKEL, ESQ, 

120 Broadway 

New York, New York 

the addresses designated by said attorneys for that purpose 

by depositing true copies of same enclosed in post-paid 

properly addressed wrappers, in an official depository under 

the exclusive care and custody of the United States Postal 


Service within the State of New York. 


JULIET M, RAMLALL 


Sworn to before me this Pa 


28th day of September, 1976 


‘eRe HY OO cag 


DONALD H. SHAW 
Notary Public, State of New York 
No. 31-3619250 
Qualified in New York County 
Commission Expires March 30, 1977 
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regard to each of the counterclain 


Daced: New York, New York 
October 5, 1976 GOLDEN, WIENSHIENK. § ° MAIDET 
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TO? 


RICHENTHAL, ABRAMS & MOSS, E 


fe EOS. 

Attorneys for Additional Defendants 
on Counterclaims 
Newburger, Loeb & Co., Andrew M. 
Newburger, Robert L. Newburger, 
Richard D. Stern, Walter D. Stern, 
and Robert L. Stern as Executors 
of the Estate of Leo Stern, Robert 
L. Stern, Richard D. Stern, John F. 
Se€ttel, Harold J. Richards. Sanford 
Roggenburg, Harry B. Frank and 
Jerome Tarnoff as Executors of the 
Estate cf Ned D. Frank 
122 East 42nd Street 
New York, New York 10017 
KANTOR, SHAW & DAVIDOFF, P.C. 
Attorneys for Plaintifé, Newburger, 
boeeb & Co., Ine. and Additional 
Defendant on Counterclaims 
Paul D. Risher 
200 Park Avenue 
New York, New York 10017 
10717 Wilshire Bivd. 
Los Angeles, California #0024 
a 
Defends it 


? 


SHAW & STEDINA, ESQS. 

Attorneys for Additional Defendants 
on Counterclaims 

Robert Muh and Charles Sloane 

350 Madison Avenue 

New York, New York 10017 


ROBERT PERSKY, 
295 Madison Avenue 
New York, New York 10017, 


and 


HART & HUME, ESQS. 

10 East 40th Street 

New York, New York 10016 

Attorneys for additional defendant 
on Counterclaims, Robert Persky 


FINLEY, KUMBLE, WAGNER, HEINE & UNDERBERG, ESQS. 


425 Park Avenue 
New York, New York 10022 


and 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON, ESQS. 


345 Park Avenue 

New York, New York 10022 

Attorneys for Additional Defendants on 
Counterclaims, Finley, Kumble, Wagner, 
& Underberg. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC., as 
Assignee of Claims of David Buckley 
and Mary Buckley, 


Plaintiff 71. Gxrv. 685 (RO) 


-against- 


NOTICE OF APPEAL 
CHARLES GROSS, MABEL BLEICH, 


—— 


GROSS & CO., and JEANNE DONOGHUE, aad 


Defendants 


NEWBURGER, LOEB & CO., a New York 
Limited Partnership, Andrew M. Newburger, 
Robert L. Newburger, Richard D. Stern, 
Walter D. Stern, and Robert L. Stern, 

as Executors of the Estate of Leo Stern, 
Robert L. Stern, Richard D. Stern, 

John F. Settel, Harold J. Richards, 
Sanford Roggenburg, Harry B. Frank and 
Jerome Tarnoff, as Executors of the 
Estate of Ned D. Frank, Fred Kayne, 
Robert Muh, Paul Risher, Charles Sloane, 
Robert S. Persky, Finley, Kumble, Wagner, 
Heine, Underberg & Grutman, a Partnership 
(formerly known as Finley, Kumble, 
Underberg, Persky & Roth and Finley, 
Kumble, Heine, Underberg & Grutman), 

and Lawrence J. Berkowitz, 


Additional Defendants on 
Counterclaims 


TO THE CLERK OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK: 


1. Newburger, Loeb & Co., Andrew M. Newburger, 


Robert L. Newburger, Robert L. Stern, Richard D. Stern, 


Walter D. Stern and Robert L. Stern, as executors under the 
last Will and Testament of Leo Stern, deceased, and Sanford 


Roggenburg are the appellants. 


2. They appeal from a judgment entered herein on 
September 1, 1976 to the extent that it awarded judgment in 
favor of Charles Gross against each of them for the sum of 
$337,921 with interest, that it awarded judgment in favor of 
Mabel Bleich and Jeanne Donoghue each for $76,868.75 with in- 
terest against each appellant, and that it awarded judgment 
in favor of each of said persons against each appellant for 


costs. 


3. The appeal is to the United States Court of 


Appeals for the Second Circuit. 


Dated: September 29, 1976 
Gort a 
) ete See 


OSMOND K. FRAENKEL 

Attorney for Additional Defendants 
Newburger, Loeb & Co., Andrew M. 
Newburger, Robert L. Newburger, 
Robert L. Stern, Richard D. Stern, 
Richard D. Stern, Walter D. Stern 
and Robert L. Stern, as executors 
under the last Will and Testament 
of Leo Stern, deceased, and Sanford 
Roggenburg 

Office & P. O. Address 

120 Broadway 

New York, N. Y. 10005 

Tel. 349-4141 
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To: 
CLERK OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


GOLDEN, WIENSHIZENK & MANDEL, Esqs.- 
Attorneys for Defendants 

Charles Gross, Mabel Bleich and 
Jeanne Donoghue 

10 East 40th Street 

New York, N. Y. 10016 


5 CD pa 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC., as Assignee of 
Claims of David Buckley and Mary Buckley, r 


Plaintiff, 


-against- 


Pa 4 ‘ 
CHARLES GROSS, MABEL BLEICH, JEANNE z= 71 Civ. 685 (RO) 
DONOGHUE and GROSS & CO., 


Defendants. * NOTICE OF APPEAL 


NEWBURGER, LOEB & CO., a New York Limited 
Partnership; ANDREW M. NEWBURGER; ROBERT L. : 
NEWBURGER; LEO STERN; ROBERT L. STERN; 
RICHARD D. STERN; JOHN F. SETTEL; HAROLD J. 
RICHARDS; SANFORD ROGGENBURG; ADOLPHUS 
ROGGENBURG; NED D. FRANK; ALEX AIXALA; 

FRED KAYNE; ROBERT MUH; PAUL RISHER; CHARLES 
SLOANE; ROBERT S. PERSKY; FINLEY, KUMBLE, 
UNDERBERG, PERSKY & ROTH, a Partnership; : 
and LAWRENCE J. BERKOWITZ, 


Additional Defendants : 
on Counterclaims. 


NOTICE is hereby given that FRED KAYNE, one of the 
Additional Defendants on Counterclaims, under Case # 71 Civ. 685, 
hereby appeals to the United States Court of Appeals for the 
Second Circuit from each and every part of the final Judgment 
entered in said action on the lst day of September, 1976. 


Dated: New York, New York MARTIN E. SILFEN, P.C. 
September 24, 1976 


By 


BE. Siiten, 

£ the Firm 

Attorney for Additional 

Defendant on Counterclaim 
FRED KAYNE 

545 Fifth Avenue 

New York, New York 10017 


“ as (212) 986-0890 


A Member 


GOLDEN, WIENSHIENK & MANDEL 


BLEICH and DONOGHUE 
10 East 40th Street 
New York, N.Y. 10016 


FINLEY, KUMBLE, WAGNER, HEINE, 

UNDERBERG & GRUTMAN 
Attorneys for Additional Defendant on Counterclaims 
FINLEY, KUMBLE, WAGNER, HEINE, UNDERBERG & GRUTMAN 
425 Park Avenue 
New York, N.Y. 10022 


KANTOR, SHAW & DAVIDOFF, P.C. 

Attorneys for Additional Defendants on Counterclaims 
NEWBURGER, LOEB & CO., INC. 

and PAUL RISHER 

200 Park Avenue 

New York, N.Y. 10017 


HART & HUME 

Attorneys for Additional Defendants on Counterclaims 
ROBERT S. PERSKY 

10 East 40th Street 

New York, N.Y. 10016 


SHAW AND STEDINA 

Attorneys for Additional Defendants on Counterclaims 
ROBERT MUH and CHARLES SLOANE 

350 Madison Avenue 

New York, N.Y. 10017 


RICHENTHAL, ABRAMS & MOSS 
Attorneys for Additional Defendants on Counterclaims 
ANDREW M. NEWBURGER, ROBERT L. NEWBURGER, LEO STERN, 
ROBERT L. STERN, RICHARD D. STERN, JOHN F. SETTEL, 
HAROLD J. RICHARDS, SANFORD ROGGENBURG, ADOLPHUS 
ROGGENBURG and NED D. FRANK 

122 East 42nd Street 

New York, N.Y. 10017 


Attorneys for Defendants GROSS, 203 


—_—_ 


STATE OF NEW YORK ) 
)SS.< 


COUNTY OF NEW YORK ) 
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AFFIDAVIT OF SERVICE BY MAIL 


Marion Goddard, being duly sworn, deposes and says, that 


deponent is not a party to the action, 
resides at 7101 Colonial Road, Brooklyn, New York. 
1976, deponent served the within Notice 


24th day of September, 


is over 18 years of age and 
That on the 


of Appeal upon the below-named attorneys for the respective 


parties in this action, 


by depositing true copies of same enclosed 


in post-paid properly addressed wrappers in an official depository 
under the exclusive care of the United States Postal Service withi 


the State of New York: 


GOLDEN, WIENSHIENK & MANDEL 
Attorneys for Defendants 
GROSS, BLEICH and DONOGHUE 
10 East 40th Street 

New York, N.Y. 10016 


FINLEY, KUMBLE, WAGNER, HEINE, 
UNDERBERG & GRUTMAN 

Attorneys for Add'l Defendants on 

Counterclaims FINLEY, KUMBLE, etc. 

425 Park Avenue 

New York, N.Y. 10022 


KANTOR, SHAW & DAVIDOFF, P.C. 
Attorneys for Add'l Defendants on 
Counterclaims NEWBURGER, LOEB & 
cO. and PAUL RISHER 

200 Park Avenue 

New York, N.Y. 10017 


Sworn to before me this 
24th day of September, 


197€ 
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MARTIN ELLIOTT SILFEN 
Motery Public. St.te of New York 
May 3 


welfied int ; Count 


at y 
Commission Exzircs Marcn 30, 1376 


HART & HUME 

Attorneys for Add'l Defend- 
ants on Counterclaims 
ROBERT S. PERSKY 

10 East 40th Street 

New York, N.Y. 10016 


SHAW AND STEDINA 

Attorneys for Add'l Defend- 
ants on Counterclaims 

ROBERT MUH and CHARLES SLOANE 
350 Madison Avenue 

New York, N.Y. 10017 


RICHENTHAL, ABRAMS & MOSS 
Attorneys for Add'l Defend- 
ants on Counterclaims 
ANDREW M. NEWBURGER, et al 
122 East 42nd Street 

New York, N.Y. 10017 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC.. as Assignee : — 
of Claims of David Buckley and Mary Buckley: 


Plaintiff, 


- against - 


CHARLES GROSS, MABEL BLEICH, JEANNE : 71 Civ. 685 (RO) 
DONOGHUE and GROSS & CO., : 


Defendants. 


NEWBURGER, LOEB & CO., a New York Limited =: 
Partnership; ANDREW M. NEWBURGER; ROBERT L.: NOTICE OF APPEAL | 
NEWBURGER; LEO STERN; ROBERT L. STERN; ‘ 

RICHARD D. STERN; JOHN F. SETTEL; HAROLD J.: 

RICHARDS; SANFORD ROGGENBURG; ADOLPHUS 

ROGGENBURG; NED D. FRANK; ALEX AIXALA; 

FRED KAYNE; ROBERT MUH; PAUL RISHER; 

CHARLES SLOANE; ROBERT S. PERSKY, FINLEY, 

KUMBLE, UNDERBERG, PERSKY & ROTH, a 

Partnership; and LAWRENCE J. BERKOWITZ, 


Additional 
Defendants on Counterclaims. 


NOTICE is hereby given that ROBERT MUH, an additional 


defendant on the Counterclaim in the above-entitled action, 
will appeal to the United States Court of Appeals for the 
Second Circuit from each and every part of the final 


judgment of the Honorable Richard Owen, United States 


ye 


Se ee nc iinmennmnanenamuncieg neuen aerial 


District Court Judge, dated August 29, 1976 and entered on 


the lst day of September, 1976. 


DATED: 


New York, New York 
September 28, 1976 


SHAW AND STEDINA 


By = ial lapse codcemsiet lige slag ce 
* LEON BAER BORSTEIN, ESQ. 
Attorney for Additional 
Defendant on Counterclaim 
350 Madison Avenue 
New York, New York 10017 
(212) 682-2233 


GOLDEN, WIENSHIENK & MANDEL 

Attorneys for Defendants GROSS, 
BLEICH and DONOGHUE 

10 East 40th Street 

New York, New York 10016 


FINLEY, KUMBLE, WAGNER, HEINE, 

UNDERBERG & GRUTMAN 
Attorneys for Additional Defendant on Counterclaims 
FINLEY, KUMBLE, WAGNER, HEINE, UNDERBERG & GRUTMAN 
425 Park Avenue 
New York, New York 10022 


KANTOR, SHAW & DAVIDOFF, P.C. 

Attorneys for Additional Defendants on Counterclaims 
NEWBURGER, LOEB & CO., INC. and PAUL RISHER 

200 Park Avenue 

New York, New York 10017 


HART & HUME 

Attorneys for Additional Defendant on Counterclaims 
ROBERT S. PERSKY 

10 East 40th. Street 

New York, New York 10016 


MARTIN E. SILFEN, P.C. 

Attorney for Additional Defendant on Counterclaim 
FRED KAYNE 

545 Fifth Avenue 

New York, New York 10017 


RICHENTHAL, ABRAMS & MOSS 

Attorneys for Additional Defendants on Counterclaims 

ANDREW M. NEWBURGER, ROBERT L. NEWBURGER, LEO STERN, 
ROBERT L. STERN, RICHARD D. STERN, JOHN F. SETTEL, 
HAROLD J. RICHARDS, SANFORD ROGGENBURG, ADOLPHUS 
ROGGENBURG and NED D. FRANK 

122 East 42nd Street 

New York, New York 10017 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC., as Assignee : —: 
of Claims of David Buckley and Mary Buckiey : 


| 

| 

~ 
| Plaintiff, : +43 
| 


& jt 


- against - 7h. Ody. 685 (RO 


CHARLES GROSS, MABEL BLEICH, JEANNE 
DONOGHUE and GROSS & CO., 


Defendants. 


NEWBURGER, LOEB & CO., a New York Limited : 
Partnership; ANDREW M. NEWBURGER; ROBERT L. :NOTICE OF 
NEWBURGER, LEO STERN; ROBERT L. STERN; : APPEAL 
RICHARD D. STERN; JOHN F. SETTEL; HAROLD J. 

RICHARDS; SANFORD ROGGENEURG; ADOLPHUS 

ROGGENBURG; NED D. FRANK; ALEX AIXALA; 

FRED KAYNE; ROBERT MUH; PAUL RISHER; 

CHARLES SLOANE; ROBERT S. PERSKY, FINLEY, 

KUMBLE, UNDERBERG, PERSKY & OTH, a 

Partnership; and LAWRENCE J. BERKOWITZ, 


Defendants e1 Counterclaims. 


NOTICE is hereby given that CHARLES SLOANE, an addi- 


| 
| Additional 
| 
| 
tional defendant on the Counterclaim in the above-entitled 


action, will appeal to the United States Court of Appeals 
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for the Second Circuit for each and every part of the final 


judgment of the Honorable Richa Owen, United States 


a 
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District Court Judge, dated August 29, 1976 and entered on 


the lst day of September, 1976. 


DATED : 


TO: 


New York, New York 
September 28, 1976 


SHAW AND STEDINA 


‘By . : 
LEON BAER BORSTEIN, ESQ. 
Attorney for Additional 


Defendant on Counterclaim 


350 Madison Avenue 
New York, New York 10017 
(212) 682-2233 


GOLDEN, WIENSHIENK & MANDEL 

Attorneys for Defendants GROSS, 
BLEICH and DONOGHUE 

10 East 40th Street 

New York, New York 10016 


FINLEY, KUMBLE, WAGNER, HEINE, 

UNDERBERG & GRUTMAN 
Attorneys for Additional Defendant on Counterclaims 
FINLEY, KUMBLE, WAGNER, HEINE, UNDERBERG & GRUTMAN 
425 Park Avenue 
New York, New York 10022 


KANTOR, SHAW & DAVIDOFF, P.C. 

Attorneys for Additional Defendants on Counterclaims 
NEWBURGER, LOEB & CO., INC. and PAUL RISHER 

200 Park Avenue 

New York, New York 10017 


HART & HUME 

Attorneys for Additional Defendant on Counterclaims 
ROBERT S. PERSKY 

10 East 40th Street 

New York, New York 10016 


eeliemeneneediatinentinatineenincminants ieee 
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MARTIN E. SILFEN, P.C. 
Attorney for Additional Defendant on Counterclaims 
FRED KAYNE 
545 Fifth Avenue 
New York, New York 10017 
RICHENTHAL, ABRAMS & MOSS 
Attorneys for Additional Defendants on Counterclaims 
| ANDREW M. NEWBURGER, ROBERT L. NEWBURGER, LEO STERN, 
ROBERT L. STERN, RICHARD D. STERN, JOHN F. SETTEL, 
HAROLD J. RICHARDS, SANFORD ROGGENBURG, ADOLPHUS 
| ROGGENBURG and NED D. FRANK 
122 East 42nd Street 
| New York, New York 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC. as 
Assignee of Claims of David Buckley 
and iMary Buckley, 

Plaintifet, 


-against- 


HARLES GROSS, MABEL BLEICH, : HOPICE OF APE. 
GROSS & CO., and JEANNE DONOGHUE, — 
Defendants, fe. ! 


HEWBURGER, LOEB & CO., a New York =< 
Limited Partnership, Andrew M. Newburger, 
Robert L. Newburger, Richard D. Stern, 5 i 
Walter D. Stern, and Robert L. Stern Z cae 

as Executors of the Estate of Leo Stern, ee 

Robert L. Stern, Richard D. Stern, a ‘ 
John F. Settel, Harold J. Richards, a 
Sanford Roggenburg, tiarry B. Fra:k and faa 
Jerome Tarnoff as Executors of tne Bstate : =) 
of wed D. Frank, Fred Kayne, Robert Muh, 

Paul Rishner, Charles Sloane, Robert S&S. 

Persky, Finley; Kumble, Wagner, Heine, 

Underberg & Grutman, a Partnership, 

(formerly known as Finley, Kumble, 

Underberg, Persky & Roth ana Finley, 

Kumble, heine, Underberg 4 Grutman) 

and Lawrence J. Berkowitz, 


Additional Defencants on 
Counterclaims. 


| Notice is hereby given that ROSENT s. PURSKY, additional 
1 


1 Jefendant on counterclaims, hereby appeals to the United States 


Joe of Appeals for the Second Circuit, from each and every nart 
of the final judgment entered in this action on the Ist day of 


Ue 1976. 


ttorneys for Additional De 
fondant on Counterclaims 
ROBERT S. PERS?ZY 

e & PP. O. Address 


( Lc 

19 Bast 40th Street 

New York, Wevw York 10916 
Te Mo. (212) 626-0929 


TO: 


GOLDEN, WIENSHIENK & MANDEL, ESQS. 
Attorneys for Defendants 

Charles Gross, Mabel Bleich, 

Gross & Co., and Jeanne Donoghue 
10 East 40th Street 

New York, New York 10016 


RICHENTHAL, ABRAMS & MOSS, ESQS. 
Attorneys for Additional Defendants 

on Counterclaims 
Newburger, Loeb & Co., Andrew M. 
Newburger, Robert L. Newburger, Richard 
D. Stern, Walter D. Stern, and Robert 
L. Stern as Executors of the Estate 
of Leo Stern, Robert L. Stern, Richard 
D. Stern, John F. Settel, Harold J. 
Richards, Sanford Roggenburg, Harry 
B. Frank and Jerome Tarnoff as Execu- 
tors of the Estate of Ned D. Frank 
122 East 42nd Street 
New York, New York 10017 


KANTOR, SHAW & DAVIDOFF, P.C. 
Attorneys for Plaintiff 
and Additional Defendant 
on Counterclaims 
Paul D. Risher 
200 Park Avenue 
New York, New York 10017 


LAWRENCE BERKOWITZ, ESQ. 
Additional Defendant 
on Counterclaims 
Pro Se 
10717 Wilshire, Blvd. 
Los Angeles, California 90024 


MARTIN E. SILFEN, P.C. & 

BONDY & SCHLOSS, ESQS. 

Attorneys for Additional Defendants 
on Counterclaims 

Fred Kayne, Robert Muh and Charles 

Sloane 

545 Fifth Avenue 

New York, New York 19917 


FINLEY, KUMBLE, WAGNER, HEINE, UNDERBERG 
& GRUTMAN, ESQS. 

Additional Defendant on Counterclaims 

Pro Se 

477 Madison Avenue 

New York, New York 10022 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC. as : 
Assignee of Claims of David Buckley 

and Mary Buckley, 
Plaintiff, 


-against- 


CHARLES GROSS, MABEL BLEICH, 
GROSS & CO., and JEANNE DONOGHUE, 


72 Gly. 685° (RO) 
Defendants, 

NOTICE OF APPEAL 
NEWBURGER, LOEB & CO., a New York 
Limited Partnership, Andrew M. Newburger, 
Robert L. Newburger, Richard D. Stern, 
Walter D. Stern, and Robert L. Stern 
as Executors of the Estate of Leo Stern, 
Robert L. Stern, Richard D. Stern, : 
John F. Settel, Harold J. Richards, 
Sanford Roggenburg, Harry B. Frank and 
Jerome Tarnoff as Executors of the Fstate 
of Ned D. Frank, Fred Kayne, Robert Muh, : 
Paul Risher, Charles Sloane, Robert S. 
Persky, Finley, Kumble, Wagner, Heine, : 
Underberg & Grutman, a Partnership, 
(formerly known as Finley, Kumble, 
Underberg, Persky & Roth and Finley, 
Kumble, Heine, Underberg & Grutman) and : 
Lawrence J. Berkowitz, 


ee 


Additional Defendants 
on Counterclaims. : 


Notice is hereby given that Finley, Kumble, Wagner, 
Heine, Underberg & Grutman, a Partnership, (formerly known 
as Finley, Kumble, Underberg, Persky & Roth and Finley, Kumble, 
Heine, Underberg & Grutman), additicnal defendant on counter- 
claims above named, hereby appeals to the United States Court 


220 


\ 


of Apreals for the Second Circuit from that part 
judenent entere@ in this action on the lst day of &§ 
1976. constituting paragraphs 2 (including subparts 
(py); 3) 40ana 3 thereof. 


Dated: New York, New York 
September 29, 1976 


Yours, etc., 


PAUL, WEISS, RIFKIND, WHARTON & GARRISON 


A 
/{ 
: a +- 


if faye 
By Weigh 4 ‘ Lucio t} 
BR Member of the Firm 
345 Park Avenue 
New York, New York 10022 
(212) 644-8000 


FINLEY, KUMBLE, WAGNER,. HEINE & UNDERBERG 


‘ a ; 
5 iv iq i es / 
By cos ae OE gg 
ZA Member of the Firm 
/ 
425 Park Avenue 
New York, New York 10022 
(212) 371-5900 


Attorneys for Defendant Finley, Kumble, Wagner, 
Heine, Underberg & Grutman, 4 Partnership, 
(formerly known as Finley, Kumble, Underberg, 
Persky & Roth and Finley, Kumble, Heine, 
Underberg & Grutman). 


GOLDEN, WIENSHIENK & MANDEL, ESQS. 
Attorneys for Defendants 

Charles Gross, Mabel Bleich, 

Gross & Co., and Jeanne Donoghue 
10 Bast 40th Street 

New York, New York 19016 


RICHENTHAL, ABRAMS & MOSS, ESQS. 
Attorneys for Additional Defendants 

on Counterclaims 
Newburger, Loeb & Co., Andrew M. 
Newburger, Robert L. Newburger, Richard 
Dp. Stern, Walter D. Stern, and Robert 
L. Stern as Executors of the Estate of 
Leo Stern, Robert L. Stern, Pichard D. 
Stern, John F. Settel, Harold 3d. Richards, 
Sanford Roacgenburg, Harry 8. Frank and 
Jerome Tarnoff as Executors of the Estate 
of Ned D. Frank 
122 Bast 42nd Street 
New York, New York 10017 


KANTOR, SHAW & DAVIDOFF, P.C. 
Attorneys for Plaintiff Newburger, 
Loeb & Co., Inc. and Additional 
Defendant on Counterclaims 

Paul D. Risher 

200 Park Avenue 

New York, New York 10017 


LAWRENCE BERKOWITZ, ESQ. 
Additional Defendant 
on Counterclaims 
Pro Se 
10717 Wilshire Blvd. 
Los Angeles, California 90024 


MARTIN E SILFEN, P.C. & 

BONDY & SCHLOSS, ESQS. 

Attorneys for Additional Defendants 
on Counterclaims 

Fred Kayne, Robert Muh and Charles 
Sloane 

545 Fifth Avenue 

New York, New York 10017 


HART & HUME 

Attorneys for Additional Defendant 
on Counterclaims 

Robert Persky 

10 Bast 40th Street 

New York, New York 10016 


Letter Application of Additional Defendants Muh and Sloane 


St en am aT 


SHAW AND STEDINA 565 
COUNSELLORS AT LAW 


350 MADISON AVENUE TELEPHONE (212) 682-2233 


CRAWFORD SHAW 
ALOYSIUS PF STEDINA 


CHARLES P CEEM 


CABLE ADDRESS “SHASLAWS™ 


New YORK, N.Y. 10017 


ADMITTED TO PRACTICE IW MARYLAND 
CHARLES E.OENNISON 
NORMAN C. SCHWARTZ 
LEON BAER BORSTEIN 
J. JOSEPH McOERMOTT 

OF COUNSEL 


JAMES A. REED 


October 12, 


1976 


PARIS OFFICE 
45 AVENUE MONTAIGNE 
PARIS, FRANCE 75008 
TELEPHONE 779-2758 


s 3ELL 


CHARL +» CAMPBELL 
RESIDENT COUNSEL 


OF COUNSEL 
ADMITTED TO PRACTICE it 
MASSACHUSETTS ANO NEW HAMPSHIRE 


The Honorable Richard Owen 
United States District Court 
Southern District of New York 
U.S. Court House 

Foley Square 

New York, New York 10007 


Re: Newburger, Loeb & Co., Inc. v. 
Charles Gross, et al., 71 Civ. 
685 (RO) 


Dear Judge Owen: 

I have recently been retained as counsel for 
Robert Muh and Charles Sloane, Additional Defendants on 
Counterclaims in the above referenced case. In review- 
ing the Opinion and Order which you rendered in this case 
and the Judgment that was entered herein, I found what I 
believe to be a clerical error in the Judgment. 

While I realize that Section 60(a) of the Federal 
Rules of Civil Procedure provides for a Motion to clarify 
or correct, in the instant case because an appeal has already 
been docketed to proceed under 60(a) would necessitate a 
Motion to Remand and various attendant procedural delays, 


I therefore contacted the Clerk of the Court of Appeals who 


The Honorable Richard Owen 
October 12, 1976 
Page 2 


suggested that a more expeditious manner of proceeding would 
be to contact you directly, bringing the error to your 
attention and seeking your opinion on the merits of the 
matter. 

The error involves what appears to be an inconsistency 
between the list of Additional Defendants determined to be 
liable for damages on the conversion of certain warrants 
belonging to the Defendant Charles Gross, and your conclusion 
at the end of the opinion listing other Additional Defendants. 

At page 26 of your opinion, you state, in relevant part, © 


the following: 


It is well established that the measure of 
damages in such a case is the greater of the 
following: £33 the value at the date of 


conversion, (2) the profits received by the 
corporation in connection with its disposition 
of these securities or (3) the highest value 

of these securities at eny reasonable time 
after conversion. (Citations omitted). It 
appears that the highest value of Geon in a 
reasonable period after the conversion (March 
1972) was $42.25 a share. The exercise price 

of the warrant at that time was $6.875, leav~- 
ing a per share profit of $35.375, for a total 
of Gross' shares of $58,000 damages. As to 
Computer Softwear, the highest price was 

reached in March 1973, still not an unreasonable 
period, and figured ogg Gross’ share of 
the profits attributable to im would have been 
$75,803. I find Kayne, Risher, Persk and his 
firm, Finley Kumble responsible tor the said 
damagesdue to this wittrul conversion. (emphasis 
added ) ° 


The Honorable Richard Owen 
October 12, 1976 567 


Page 3 


However, on September 1, 1976, Judgment as entered 
provided, in relevant part, at paragraph 2(b), the following: 


"9. That defendant, Charles Gross, reCovereesecee 
(b) Jointly and severally from Finley Kumble, 
Wagner, Heine, Underberg & Grutman, Robert S. 
Persky, Fred Kayne, Robert Muh, Paul Risher, 
Charles Sloane and Newburger, Loeb & Co., Inc., 

the sum of Fifty eight thousand three hundred 

sixty eight dollars and seventy five cents 
($58,368.75) with interest at the rate of 74% 

per annum from March 31, 1972 until August 3l, 
1972, and thereafter at the rate of 6% per annum; 
plus the sum of Seventy five thousand eight hundred 
three dollars ($75,803.00) with interest at the rate 
of 6% per annum from March 31, 1976; plus the sum 
of Fifty thousand dollars ($50,000. 005 as punitive 
damages." 


As you can see, while Robert Muh and Charles Sloane were 
not included in your Opinion, they were included in the 
Judgment. 

After a careful review of the evidence presented in this 
case, and having read the Trial Notes that were used by your 
Honor in arriving at your own conclusions, I am of the 
opinion that the error is contained in the Judgment rather 
than i6 your Honor's Opinion and Order. The evidence 
established that a letter was sent by Fred Kayne to Paul 
Risher, with a copy to Robert S. Persky, directing Risher to 
physically take possession of those certificates and put them 


' This was accomplished 


in "the vault of one of our own banks.’ 
and these warrants were transferred to Newburger, Loeb & COe, 


Inc. There is no evidence which in any way established that 


The Honorable Richard Owen 
October 12, 1976 
Page 4 


either Robert Muh or Charles Sloane were involved in the 
transfer of these warrants. There is no evidence that 
establishes that either Robert Muh or Charles Sloane were 
even aware of the transfer of these warrants. 

I would, therefore, respectfully request that you 
amend the Judgment in order that it conform to the Opinion 
and Order by striking the names of Robert Muh and Charles 
Sloane from paragraph 2(b), or grant any other relief that 
you may deem advisable. 

Thank you for your consideration. 


Very truly yours, 


SHAW AND-STED ae 
[ty £24 Des 2 Ba. 


on Baer aka te 
Attorney for Additional 
Defendants on Counterclaims, 
Robert Muh and Charles Sloane 
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cc: GOLDEN, WIENSHIENK & MANDEL 
Attorneys for Charles Gross, 
Mabel Bleich, Jeanne Donoghue 
and Gross & Co., Defendants 
10 East 40th Street 
New York, New York 10016 


RICHENTHAL, ABRAMS & MOSS 
Attorneys for Additional 
Defendants on Counterclaims 
John F. Settel, Harold J. 
Richards, Harry B. Frank and 
Jerome Tarnoff as Executors 
of the Estate of Ned D. Frank 
122 East 42nd Street 

New York, New York 10017 


OSMOND K. FRAENKEI., ESQ. 
Attorney for Additional 
Defendants on Counterclaims 
Newburger, Loeb & Co., 

Andrew M. Newburger, Robert L. 
Newburger, Robert L. Stern, 
Richard D. Stem, Richard D. 
Stern, Walter D. Stern and 
Robert L. Stern, as Executors 
under the Last Will and Testa~ 
ment of Leo Stern, deceased, 
and Sanford Roggenburg 

120 Broadway 

New York, New York 10005 


KANTOR, SHAW & DAVIDOFF, P.Ce 
Attorneys for Plaintiff, 
Newburger, Loeb & Co., Inc. 
and Additional Defendant on 
Counterclaims Paul D. Risher 
200 Park Avenue 

New York, New York 10017 


LAWRENCE BERKOWITZ, ESQ. 
Additional Defendant on 
Counterclaims 


Pro Se 
10717 Wilshire Boulevard 
Los Angeles, California 90024 


pees ma tte 


MARTIN E. SILFEN, P.C. 
Attorney for Additional 
Defendant on Counterclaims 
Fred Kayne 

545 Fifth Avenue 

New York, New York 10017 


ROBERT PERSKY, ESQ. 
295 Madison Avenue 
New York, New York 10017 


and 


HART & HUME, ESQS. 
Attorneys for Additional 
Defendant on Counterclaims 
Robert Persky 

10 East 40th Street 

New York, New York 10016 


FINLEY, KUMBLE, WAGNER, 
HEINE & UNDERBERG, ESQS. 
425 Park Avenue 

New York, New York 10022 


and 


PAUL, WEISS, RIFKIND, 
WHARTON & GARRISON, ESQS. 
Attorneys for Additional 
Defendants on Counterclaims 
Finley, Kumble, Wagner, 
Heine & Underberg 

345 Park Avenue 

New York, New York 10022 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NEWBURGER, LOEB & CO., INC., as 
Assignee of Claims of David Buckley 
and Mary Buckley, 


Plaintiff, 
-against- 


CHARLES GROSS, et al., 
Defendants, 
NEWBURGER, LOEB & CO., et al., 


Additional Defendants on 
Counterclaims. 


OWEN, District Judge 

Pursuant to Rule 10(e) of the Fed.R. App.P., 
paragraph 2(b) of the judgment entered on September 1, 
1976 should not include the names of Robert Muh and 
Charles Sloane. I did not find these people liable 
under thatcause of action. Their names were by inad- 


vertence included in the only submitted judgment which 
was unopposed. 


So Ordered. — al, 
/ 4 ge 


orearer 4 » 2978. 
United States District Judge 


MEMORANDUM AND ORDER 


